
RIT'rER V. MUTUAL LIFE INS. CO. 567

business and having a managing or business agent, cashier, or secretary
within the state" shall be made by delivering a copy of the process to
such agent, cashier, or secretary. The marshal made return upon a
subprena that he had served it upon "H., agent for" a foreign corporation,
defendant. An uncontroverted affidavit, presented upon a motion to quash
the service, stated that one L. was the managing agent of the defendant
in the state. Hela, that the service was bad.

Joseph M. Kinley, for complainant.
Finlayson & Finlayson, for defendant.

WELLBORN, District Judge. This is a motion to quash and
set aside service of subprena on the ground that the writ was not
served upon the managing or business agent, cashier, or secretary
of the defendant. Defendant is a corporation formed under the
laws of the state of New York, and doing business in the state of
California. The law of the latter state regulating the service of
process upon foreign corporations is as follows:
"Sec. 411. The summons must be served by delivering a copy thereof as fol-

lows: '" '" '" 2. If the suit is against a foreign corporation, or a nonresident
joint stock company or association, doing business and having a managing or
business agent, cashier, or secretary, within this state: to such agent, cashier,
or secretary." Code Civ. Proc. Cal. § 411, sUbd. 2.
'The return of the marshal on the subprena states that he served

the same upon "L. A. Hitchcock, agent for the Manhattan Life In-
surance Company at Los Angeles, California." It appears from
an affidavit offered by defendant in support of its motion, and
made by one John Landers, and which is nncontroverted, that
said Landers is the managing agent, or, as he styles himself in
the affidavit, "the resident manager," of the defendant in California,
with his office in the city and county of San Francisco; and, fur-
ther, that said Hitchcock is not, and never has been, the managing
or business agent of defendant. Upon these facts, and under the
law above quoted, I am of opinion that the subprena has not been
legally served, and an order will be accordingly entered, allow-
ing defendant's motion, and quashing and setting aside the service
evidenced by the above-mentioned return of the marshal.

RITrER v. MUTUAL LIFE INS. CO. OF NEW YORK.
(Circuit Court of Appeals, Third Circuit. March 9, 1896.)

No.2.
ApPEAl, FROM CIRCUIT COURT OF ApPEAl,S TO SUPREME COURT.

After the affirmance by the circuit court of appeals of a judgment for
defendant, and the going down of the mandate, the plaintiff in error
filed a petition in that court, stating that he desired to take an appeal to
the supreme court of the United States, and praying that "the said man-
date be recalled, and that the said record be directed to be returned to
this court." and for "such further order as may be necessary to enable
him to perfect his appeal." Held, that the recall of the mandate was un-
necessary to the taking of an appeal, and that as the transcript of the
record is never remitted to the court below, but remains in the appellate
court, the prayer of the petition must be. denied. .
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In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.
This was an action by A. Howard Ritter, executor of the last will

of William M. Runk, deceased, against the Mutual Life Insurance
Company of New York, to recover upon policies of life insurance.
There were a verdict and judgment for defendant (69 Fed. 505); and
on appeal to this court the judgment was affirmed (17 C. C. A. 537,
70 Fed. 954). After the going down of the mandate, the plaintiff in
error filed the following petition in this court:
The petition of A. Howard Ritter respectfully represents: That he is the

plaintiff in the above cause, which is an appeal fron the judgment entered
on the 2d day of December, 1895, in favor of the defendant, to wit, Mutual
Life Insurance Company of New York, affirming the judgment of the court
below. That on the 8th day of January, 1896, a mandate was duly issued
from this court certifying that the judgment of the said court below was
affirmed, which said mandate has been filed in the court below. That the
effect of said judgment in this court was to deny the right of your petitioner
to recover certain moneys; and that, since said judgment was entered, no
change in the relations, situation, or condition of either of the parties has been
made or occurred, but they are now precisely as at the time said judgment
was rendered. That your petitioner desires an appeal from the judgment of'
this court to the supreme court of the United States. He therefore prays that
the said mandate be recalled, and that the said record be directed to be re-
turned to this c6urt, and that such other and further order be made herein
as may be necessary to enable your petitioner to take and his said
appeal. And your petitioner will ever pray, etc. A. Howard Ritter, Exr.
George Tucker Bispham, for the motion.
C. P. Sherman, contra.
Before ACHESON, Circuit Judge, and WALES and GREEN, Dis·

trict Judges.

PER CURIAM. The prayer of this petition must be refused. We
do not see that the plaintiff needs the recall of our mandate in order
to make his proposed application to the supreme court. The trans-
cript of the record is never remitted to the court below, but remains
in this court. That is the case here. The prayer of the petition is
denied.

WICIDTA NAT. BANK OF WICHITA et a; v. SMITH.

(Circuit Court of Appeals, Eighth Circuit. January 7, 1896.)

No. 687.

1. REMOVAL OF CAUSES-DIVERSE CITIZENSHIP.
A suit brought in a state court can be removed to a federal court on the

ground of diverse citizenship only when the defendant is a nonresident of
the state in which it is brought. Thurber v. Miller, 14 C. C. A. 432, 67
Fed. 371, followed.

2. SAME-NATIONAL BANK.
A national bank cannot remove a suit upon the ground that it is a fed-

eral corporation.
8. SAME-FEDERAL QUESTION-COMPLAINT.

A cause CllJlnot be removed upon the ground that it involves a federal
question unless that fact appears from the plaintiff's complaint.


