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vention of the second patent. It would certainly oe unreasonable
to say that infringement of the first patent could have been av.oided
by proportioning the parts of the device, whether done mten-
tionally or accidentally, so as to admit of the passage of an ef-
fective part of the main current through the accessory circuit;
and yet, as counsel for the appellant have been constrained to con-
tend, when so adjusted the device is covered by the second patent.
.In other words, at least one form of construction of the first device
exemplifies the second. It is therefore beyond dispute, as origi-
nally stated, that to uphold the second patent would be "an un-
warrantable prolongation of the just monopoly conferred by the
first patent." The petition is denied.

After the original opinion was pronounced, there was inserted in it
by mistake the following words, which are to be disregarded, namely:
"The current through the accessory brush, it seems to be agreed (C. Q.
97, and answer, supra), 'passes through a variation from a maxi-
mum to a minimum between the time of its first contact with each
segment and its separation from that segment.'" And see 16 C. C. A.
642, 670, at bottom of page, and 70 Fed. 69, 98, at top of page.

THE POTOMAC.
NIAGARA FALLS PAPER CO. v. CROUCKETT et at.

(Circuit Court of Appeals, Second Circuit. February 18, 1890.)
BEAMEN-'-ExTRA WAGES.

Seamen are not entitled to extra wages for services rendered in un-
loading cargo in a harbor of refuge, in order to free the vessel from waterj
and a promise by the master to pay extra compensation upon their refusal
to work without it, is void. 66 Fed. 348. reversed.

Appeal from the District Court of the United States for the
Northern District of New York.
This was a libel by James Crouckett and James Hanley against

the barge Potomac (Niagara Falls Paper Company, claimant), to
recover extra wages. The district court made a decree in favor
of libelants (66 Fed. 348), and the claimant appealed.
George Clinton, for appellant.
Urban C. Bell, for appellees.
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. The libelants shipped, in September,
1894, on board the barge Potomac, one as mate and the other all
seaman, and each upon wages by the month. The barge left Buf·
falo in September, bound for Parry Sound, in Canada. On her
return trip, she was laden with lumber below and on deck, COD-
signed to N. Y., and left Parry Sound on the morning
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of September 2M, in tow of the tug Beguine. The next morning
she encountered a violent gale, and, after passing Cove Island light,
the towline parted, the barge drifted, shipped heavy seas, became
waterlogged, lost part of her deck load, dropped anchor in the night
near Flower Pot Island, and stayed there till morning, when the
tug came and towed her to a small harbor in Canada called "Tub·
merry," between one and two miles from the'larger Tubmerry port.
The vessel was tied up near the lighthouse, where there was a
hamlet of 8 families containing about 75 people. In order to free
the barge from water, it was necessary to remove the lumber from
the deck, put on steam pumps, box them in, and afterwards reload
the cargo. The captain hired men from the shore to assist in this
work, but the sailors exacted extra compensation before they would
touch the cargo for the purpose of unloading, and demanded and
received from the captain a promise to pay extra wages of 30
cents per hour. The barge was placed in proper condition, and
was towed to Tonawanda. The extra compensation of each of the
libelants amounted to $10.50. The owners paid the extra amount
to all the sailors except the two libelants. There was no apparent
reason for this discrimination. To recover the extra wages this
libel was brought.
The district judge, in deciding in favor of the libelants, was un·

doubtedly influenced by the seeming unfairness of the claimants
in paying a part only of the men in accordance with the promise of
the captain. He furthermore says:
"If I thought that a decree for the libelants involved a departure from the

old and salutary rule that seamen must not expect extra compensation for
services rendered in their capacity as seamen, no matter how arduous or
meritorious they may be, I should dismiss the libel. It would lead to gross
insubordination, and increase the difiiculties and dangers of naVigation im-
measurably, if the court should sanction the idea that a .seaman may refuse
to obey the master's order on the ground that the work he is directed to per-
form is 'extra,' and entitled him to additional compensation."
He thought that the facts took the case out of the general rule,

because the Potomac was in port at the time in question, and says:
"The work was partly on the vessel and partly on shore, and consisted in

unloading and reloading a part of her cargo."
No question is made as to the general rule which the district

judge stated, or that seamen are bound, without extra compensa-
tion, to render extra labor and services to save the vessel and
cargo in case of wreck or impending calamity, and that a contract
for extra pay, "made when the ship is in distress, or obtained by
any unfair practices or advantage taken by the seamen, is wholly
void." Curt. Merch. Seam. 28. In this case the barge had become
disabled, and was taken to a harbor of refuge, so as to be enabled
to prosecute her voyage. She was compelled by stress of weather
to stop at Tubmerry, in order to gain ability to go to her place of
destination. We think that the district judge was in error in
considering that, at the time in question, the barge was in port.
She was neither in her port of destination, nor in a port where the
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voyage was at an end. She was in a temporary harbor of refuge,
where the duties· of seamen in relation to the care of her cargo
and the safety of the vessel still continued. The unloading of the'
vessel was necessary, in order to enable her to be freed from water,
and to complete her trip and earn her freight; and in her dis-
tress this service was a part of the sailors' duty. It follows that
the contract was void.
The decree of the district court is reversed, without costs, and

the cause is remanded to the district court, with instructions to
dismiss the libel, without costs.

THE BATTLER.
NEALL v. SCHRADER.

(Circuit Court of Appeals, Third Circuit. February 18, 1896.)
1. TOWAGE-UNSAFE AKCHORAGE-CUSTOM USAGE.

The Brown anchorage, in Delaware Bay, held, on the evidence, and
especially in view of the fact that vessels of all kinds, including barges,
habitually anchor there when weather-bound, to be a safe and proper
anchorage for <:.'Oal-laden, sea-going barges, while awaiting the subsidence
of unfavorable easterly weather; and that a tug having such barges in tow
was not liable for their loss during an extraordinary and terrific gale, either
for anchoring them at that place in the first Instance, or for not removing
them further up the bay before the storm broke. 55 Fed. 1006, reversed.

2. SAME-DUTY OF TUG-DISCRETION OF MASTER.
A mistake of judgment on the part of the master of a tug in selecting

an anchorage for his barges does not render the tug liable for their loss,
where such mistake is only manifested by the result, and it appears
that the master exercised reasonable skill and judgment, in view of the
circumstances existing at the time.

IS. SAME-TUG LEAVING BARGES AT ANCHOR.
The fact that a tug which anchored certain sea-going barges at the

Brown anchorage, in Delaware, Bay, pending threatening weather, and
left them at their anchorage, and engaged in other towage in the mean-
time, held no ground of liability for their loss dUring an extraordinary
storm, where it appeared that the barges were eqUipped with all the
appliances for safe anchorage and were as capable of riding out a gale as
full-rigged ships, that it was the common practice for tugs to leave
barges so anchored, and that, even if the tug had been present, she would
have been unable to prevent the disaster. 55 Fed. 1006, reversed.

Appeal from the District Court of the United States for the East-
ern Distrjct of Pennsylvania.
This was a libel in rem by John J. Schrader, owner of the barges

Tonawanda and Wallace, against the steam tug Battler (Frank L.
Neall, trustee, claimant), to recover for the loss of the barges
through the alleged negligence of the tug. The district court ren-
dered a decree for libelant (55 Fed. 1006), and the claimant ap-
pealed.
J. Rodman Paul and John G. Johnson, for appellant.
Edward F. Pugh and Henry Flanders, for appellee.
Before ACHESON and DALLAS, Circuit Judges, and WALES,

District Judge.


