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little merit, in view of common knowledge and the prior art. We do
not discover, in spite of the considerable evidence in the record of its
existence, that great difference in character between the old Mudge
Oompany's product and that of complainant. We think the sudden
and peculiar demand for some material of this kind in the sheet form
in which it was put upon the market in 1894 explains its great sale,
rather than any marked improvement in its mode of manufacture.
Nothing herein is intended to decide that the patent, as construed
above, is valid. That question does not here arise. A'l we decide
is that, unless it is construed as above, it is not valid.
The conduct of the complainant in harassing purchasers of the

product of this process with threats of litigation, when no possible
ground for an action existed against them, whether the patent be
valid or not (Goodyear v. Railroad 00., Fed. Cas. No. 5,563; Boyd v.
McAlpin, Id. 1,748; Brown v. District of Oolumbia, 3 Mackey, 502;
3 Rob. Pat. 927), savors of an attempt to use the process of the
courts to win customers by unfair means, and thus to reap a har-
vest" that must be of limited duration. It does not indicate that
confidence in the validity of the patent which presses to a full investi-
gation of rights, and a comprehensive and decisive conclusion. In
the case at bar, complainant attempted to dismiss its bill after the
cause was at issue. In order to prevent this, and secure a hearing
and decision of the case, defendant was compelled to file a cross bill.
Complainant took no evidence until after defendant had begun the
taking of its evidence. Such a course certainly does not commend
the cause of a suitor to a court of equity. The decree of the circuit
court dismissing the bill is affirmed, with costs.

HEA'l'ON PENINSULAR BUT!'ON-FASTENER CO. v. SCHLOCHTEI-t-
MEYER.

(Circuit Court of Appeals, Sixth Circuit. February 10, 1896.)
No. 359.

PATENTS-VALIDITY-BuTTON-FASTENING STAPI,ES.
The Vinton and the Prentice patents, Nos. 324,053 and 451,070, respec-

tively both for improvements in button-fastening staples, held void on
demu;rerfor want of a patentable invention, apparent on the face of the
specifications. 69 Fed. 592, affirmed.

Appeal from the Circuit Court of the United States for the Western
Division of the Southern District of Ohio.
This was a suit to restrain the infringement of two pate:Q.ts, one United
States letters patent (324,053), issued to John H. Vinton for a new and use-
ful improvement in button-fastening staples, and the other United States
letters patent (No. 451,070), issued April 28, 1891, to George W. Prentice, al-
so for an improvement in button-fastening staples. The bill a ven'ed that
the two patents had been duly assigned to the complainant. A demurrer
was filed to the bill on the ground that both patents were void for want of
patentable novelty. The court below sustained the demurrer on the ground
that it could determine from common knowledge and the specifications of
each patent thll.t the device shown therein for which patents had issued did
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not involve any patentable novelty or Invention. The court accordingly
dismissed the bill, and from this order the complainant has appealed. The
drawings, specifications, and claims of the Vinton patent are as follows:

rt.9 :s.
n 9: 4•

"Be it known that I, John H. Vinton, of Boston, county of Suffolk, state
of Massachusetts, have invented an improvement in button-fastening sta-
ples for boot and shoe work, of which the following description, in connec-
tion with the accompanying drawings, is a specification, like letters on the
drawings representing like parts:
"Staple-like fastenings have heretofore been made from round wire which

is cut diagonally to form each staple length, the direction of the single cut
being such as to leave a point, one surface of which is inclined and the other
straight, the beveled part being that formed by cutting the wire diagonally,
while the straight part Is the original body of the wire. In the manufac-
ture of staples wherein the wire is cut diagonally entirely across it to form
points the said points in some staples have been left in line with the outer
sides of the legs of the staple, to thus compel both legs to spread out-
wardly as the staple Is clinched, and in other staples both points have been
left at the inner side of the legs, to compel them to clinch inwardly; but in
both these plans one side of the point has been left of the same convexity
as the main part of the staple leg, as obviously must be the case as the re-
sult of making a clean cut through a cylindrical body at an angle to its
longitudinal center. A point such as represented, beveled from one side of
the wire entit:ely to its other side, is apt to run sidewise; and the clinching
point, to be effective, has to be of considerable length. I have aimed to pro-
d11ee a staple with a clinching point which shall be as short as possible,
and which will most readily cut its way through the material, and which,
when clinched, will present a broad holding surface, not liable to be felt bv
the foot. As the result of my experiments I have produced a V-shaped point,
the apex of which is located at one side of the centel." line of the leg of the
staple, and preferably the said V-shaped point Is made on a staple having
slightly incurved legs, one side of the V-shaped point starting from the in-
ner side of the staple leg, and the other from the outer side thereof. The
V-shaped point is pressed, swaged, or flattened, and thus made broader than
the diameter of the wire from which the staple is produced, the said point
thus made thin readily cutting, as it were, a slit, into which the round leg
of the staple follows; the broadened end, when clinched and curled against
or inturned into the material, effectually preventing the staple from being
drawn out therefrom, and, being thin, the said point does not leave a projec-
tion uncomfortable to the foot. In my improved staple the cutting edge 01'
the spread V-shaped point stands substantially at right angles to a line
drawn through the head of the staple and its two legs; or, in other words,
the broad faces of the V-shaped points on opposite legs of the staple are sub-
stantially parallel. Fig. 1, in side elevation, on an enlarged scale, repre-
sents one of my improved fasteners or staples; Fig. 2, a side elevation of
Fig. 1. Fig. 3 represents a button secured to material by a fastener; Fig.
4, an nnder-side view of Fig. 3; and Fig. 5 a section of Fig. 1 in the dotted



522 . REPORTER, vol. 72.

line, x x. In the drawings, 8. represents a. button to be attached to mate-
rial, b, which may :be patt of a boot, shoe, or other article. The staple, c,
has two legs, and the end of each leg is beveled from both the inside and
from the outside of the staple in the lines, d d, e e, thus making a V-shaped
point, which, by pressure, is thinned and .spread or made broad, as shown in
Irigs. 2 and 5, leaving a thin cutting edge. the beveled and flattened surface
of which is longer in the line, f f, than the diameter of the wire of which
the staple is made, and the direction of the length of the edge of the point
is substantially at right angles (see Fig. 2) to a line, g g, drawn through the
head of the staple, and intersecting its legs. The broadened V-shaped
point is offset to occupy a position out of the line, h, which is the center
line of the leg of the staple, to thus compel it to always clinch or turn in
the desired direction: and when clinched (see Figs. 3 and 4) the V-shaped
point re-enters the material at its under side, leaving a broad, flat, thin sur-
face at the inner side of the shoe. The outline or general shape or curve of
the legs of the staple before driving will preferably be substantially as in
United States patent No. 312,986, to which reference may be had: that sta-
ple having preliminary bends to Insure the bending of the staples at a uni-
form distance from the heads or crowns thereof, to thus leave a uniform
length of loop above the material for the free play of the shank or eye of
the button.
"I claim: (1) As an article of manufacture, a button-fastening staple,

composed of wire, the legs of which are provided with V-shaped points
broader than the diameter of the wire from which the staple is made, the
cutting edges of both of said points being substantially at rlght angles to
the length of the staple head, substantially as described. (2) A staple
fastener for leather work, it having V-shaped points spread wider than the
diameter of the wire, and set at one side of the center of the wire forming
the legs above the point, to thus compel the staple to clinch unifo·rmly in
the desired direction, substantially as described.
"In testimony thereof, I have signed my name to this specification in thl'

presence of two subscribing witnesses. John H. Vinton."
The Prentice drawings, specifications, and claims were as follows:

*/

"Be it known that I, George W. Prentice, a citizen of the United States,
residing at' Providence, in the county of Providence. and state of Rhode Is-
land, have invented certain new and useful improvements in button fasten-
ers: and I do declare the following to be a full, clear, and exact description
of the invention, such as will enable others skilled in the art to which it apper-
tains to make and use the same, reference being had to the accompanying
drawings, and to the letters of reference marked thereon, which form a part
of this specification:
"In the pro(iuction of this invention or improvement In button fasteners form-

ed, from wire I have had a threefold object in view, namely: First, to provide
for the centering of the button-eye shank In a curvilinear top or crown, to
get equal strain upon the legs of the fastener; second, to provide two sub-
stantially parallel legs In connection with the body portion of the fastener
to obtain directness of thrust of said legs into the material and maximum
grasp of material thereby; and, third, In connection with said two objects, to
provide the .c;rown or top of the fastener with diverging side portions of pe-

construction, wbich, in connection with the legs, wijI, when the fastener
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Is clinched to the material, firmly clamp the material (within the grasp or
reach of the clinched legs) between said legs and said side portions, whereby
a broad, flattened securing base is provided for the crown or top to securely
hold the button in place, and likewise to prevent the staple In use from
turning in the material In such manner as to bring practically one ·leg or the
other In the form of a hook on the upper or face side of the material, which
objection has heretofore been common and serious to some forms of wire
button fasteners, which, owing to their construction, did not provide for the
clamping of the material between the prongs and the divergIng side por-
tions.
"Fig. 1 shows in elevation an outline or skeleton of a fastener embodying

my invention, and also Indicating in dotted lines a number of circles to
point out more clearly the contrasted curves of the side portions and the arc-
shaped top or crown; Fig. 2 is a similar elevation of my Improved fastener
ready for use; and Fig. 3 is an elevation of my improved fastener having a
button strung upon it, and with its legs clinched to material, the material
being shown in section. My Improved fastener comprises a main or body
portion and an attaching portion made from wire, the body portion consisting
of an arc-shaped crown or top, a, and two side portions, b, which diverge from
the crown, a, and each of which is composed of two contrasting curves or
arcs, c, c', the whole forming a curvilinear body portion, the contour of the
Inner wall of which follows the contour of the outer wall thereof, each curve,
c or c', on the inner side of said body portion, being concentric with the cor-

curve, c or c', respectively, on the outer surface or wall thereof.
This body portion is provided with a leg or prong, e, projecting from each
termination thereof, the said legs being substantially straight, and parallel
with each other. By this construction, it will be observed by inspection of the
drawings, bearing shoulders, f, are provided at the points where the legs, e,
join the body portion to limit the penetration of said prongs, and to clearly de-
fine the body portion from the attaching portioL of the fastener; and, further,
by shapIng the diverging side portions to provide contrasting curves or arcs,
c, c', a portIon of the inner walls of said portions will, when the legs, e, are
clinched, as indicated in Fig. 3, bear upon the upper side or face of the material
while said legs engage the underside thereof, so that the material within the
grasp or reach of the bent or clinched legs is clamped between said legs and
sIde portions, and the fastener securely held in given position In the material
to provIde, in effect, a broad, firm base for the crown top, a, Whereby straIn
exerted on the button, x, will be equally distributed throughout the fastener
on each side of the button eye, and, secondly, the fastener will be prevented
from turning In the material when in use. Likewise it will be observed that,
by reason of the side portions being formed of contrasting curves or arcs,
c, c', the button-eye wire is, in effect, confined on three sides by the fastener
itself to prevent lateral play thereof, while at the same time that portion of
the fastener exposed on the face sIde of the material presents a neat and com-
pact appearance.
"I claim a one-piece metallic button fastener, substantially uniform in size

throughout, consisting, essentially, of an arc-shaped crown or top and two
curvilinear side portions diverging from said crown or top, the whole form-
ing a body portion the curvilinear contour of the inner wall of which foi-
lows substantially the curvilinear contour of the outer wall thereof, or
is parallel thereWith, and an attaching portion, consisting of two prongs or
legs substantially parallel with each other, and depending from the extremi-
ties of the body portion, the junction of the legs with the body portion
forming corners or bearing shoulders to define said body portion and to
limit the penetration of the legs of the fastener into the material to which
it is to be attached, substantially as descrihed.
"In testimony whereof I atlix my signature in the presence of two wit-

nesses. Geo. "V. Prentice."
Otis B. Roberts, for appellant.
Arthur C. Dennison, for appellees.
Before TAFT and LURTON, Circuit Judges, and HAMMOKD, J.
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TAFT, Circuit Judge (after stating the facts). We have alread,
discussed in the case of American Fibre-Chamois Co. v. Buckskin-
Fibre Co. (decided at this term) 72 Fed. 508, the principles that should
govern the court in a question of patentable novelty on demurrer,
and it is not necessary to extend that discussion. The Vinton patent
admits that the outline or general shape or curve of the legs of the
staples before driving was old. With that hypothesis which the
court was certainly entitled to proceed upon, we fully approve the fol-
lowing language of the learned judge in delivering the opinion of the
court below:
"Vinton's improvement consisted in making a V-shaped point, the apex of

which is located at one side of the center line of the leg of the staple, and
which is pressed, swaged, or flattened, and thus made broader than the
diameter of the wire from which the staple Is produced. That Is the only
possible novelty in the Vinton patent. The setting of the points at one side
of the center line of the leg of the staple, and the making of the staple
with slightly in-curved legs, so that it will clinch in the desired direction,
are ... ... ... admitted to be old by the Vinton specification. Making the
ciltting edge of the staple points at right angles to the length of the staple
head was a matter involving nothing more than ordinary mechanical skill.
Now, it is a matter of common knowledge that if a round wire is pointed by
being pressed or swaged or flattened upon two sides the diameter of the
point will .be and must be greater than the diameter of the wire. The
making of such broadened points upon nails and staples was a matter of
common knowledge years before the date of Vinton's patent. The old cut
nail was:made in this form for the very purpose mentioned in the patent,
that the broad, flattened point might cut a slit in the wood through which
the shank. would enter, and thereby prevent splitting the wood. So it was
with common nalls and staples. With reference to the patentability of
such an improvement the case of Double-Pointed Tack Co. v. Two Rivers
Manuf'g 00., 109 U. S. 117, 3 Sup. Ct. 105, is cited and is pertinent.
"The Prentice patent is for a button fastener diITering from the Vinton

... ... ... fastelie1-' only in trifling partiCUlars. Prentice took aimost the exact
form of the Vinton staple "lith the beveled ends, made a slightly diITer-
ent angle lJetween the body of the legs, so as to make the crown portion with
a double. reverse curve instead of a single curve. Prentice provided his sta-
ple with a sort of supplementary crown, leaving shoulders against which the
legs might be clinched. The old paper staple in common use long before
Prentice's patent had a flat top against which the legs clinched, the top and
the legs lying parallel after the clinching operation was finished. If such a
staple was required to hold the eye of a button or any similar object, a por-
tion of the crown must be raised so as not to bind against the paper or cloth
or leather,and, the necessity being apparent, mechanical ingenuity was all
that was. involved in the requisite change of form. The complainant's pat-
ents are invalid upon their face. for want of invention." 69 Fed. 592.
It will be observed that the learned judge in the court below was

able to point out instances of similar devices within his personal
observation .of a kind necessarily within common knowledge. Herein
is .the distinction between this case and the Fibre-Chamois Cases
(just 72 Fed. 508, 516. The specifications and claims of the
Prentice patent are somewhat complicated and verbose in describing
a very simple mechanism. The decree of the court below is affirmed
at the cost of the appetlant.
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1. PRIORITY OF INVENTION-BuRDEN OF PROOF.
The defense of priority of invention by one obtaining a patent upon an

application filed subsequent to the application for complainants' patent
must be supported by evidence which 1s clear, and free from reasonable
doubt.

9. l:3AME-EvIDENCE-FILE WRAPPER.
By way of defense to an infringement sUit, priority of invention was

alleged on the part of an inventor who secured a patent upon an applica-
tion filed after the application for complainants' patent. The inventor in
whom priority was alleged testified that he made the invention at a certain
period long anterior to his application. In rebuttal, complainants put in
evidence the fiie wrapper of this patent, and its contents, including certain
depositions in interference proceedings, which fixed a later date as the date
of the invention. Held that, by introducing the file wrapper, complainants
did not make these depositions evidence generally in the case.

8. SAME-GARMENT HOOK.
The De Long patent, No. 462,473, for a garment hook, construed, and

heW, valid and infringed.

This was a suit in equity by Richardson and others against Oamp-
bell & Smith for alleged infringement of a patent for a garment
hook.
-Strawbridge & Taylor and Bradbury Bedell (Frederick P. Fish,
Jos. C. Fraley, and John G. Johnson, of counsel), for complainants.
Allan Webster and William L. Pierce, for defendants.

ACHESON, Circuit Judge. The defendants are charged with the
infringement of the first claim of letters patent No. 462,473, dated
November 3, 1891, and granted to Agnes A. C. Richardson, Jane E.
De Long, and Ida De Long, assignees of the inventor, Frank E. De
Long, upon an application filed April 2, 1891. This claim is asfol-
lows:
"(1) A garment hook consisting of a shank, a hook proper, and a tongue,

continuons of each other; said tongue being looped, and normally closing the
space between the shank lmd hook proper, and having its free end returned
to the rear of the shank,-substantially as described."

The inventor states the object of the invention thus:
"My invention consists of a garment hook of the order of those known in

the class of hooks and eyes; the same being constructed of front and back
portions and the jaw, which projects from a central part, so as to close the
hook for preventing improper disconnection of the eye."

We do not understand the defendants to insist that the hook in
question lacks patentability. Indeed, such a defense would be in·
consistent with the defendants' position with respect to the Bros-
nan patent, No. 501,320, under which they claim to manufacture.
Moreover, the presumption of patentability arising from the grant
of the patent in suit has not been rebutted. On the contrary, there
is affirmative proof, coming as from the side of the defendants


