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sion of personal property” supersedes the common-law action of re-
plevin, whether in the cepit or in the detinet, and all the ancient
learning relating to these distinctions became obgolete upon the adop-
tion of the Code. 2 Nash, Pl (4th Ed.) 812 et seq.; Nichols v.
Michael, 23 N. Y. 264. Under the Code the action for the recovery
of personal property lies, by one entitled to the possession, against
one wrongfully holding the possession, whether the possession was
acquired in good or bad faith. In the action, the plaintiff may, if he
maintains his suit, recover damages for the taking or detention of the
property, and, if the property cannot be returned, judgment for its
value. The remedy is plain and complete. Burrage v. Melson, 48
Miss. 237; Nash, Pl. supra. The complaint in this case was sufficient,
under the Code, whether the defendant acquired the possession of the
onyx wrongfully or in good faith. However acquired, his possession
was wrongful after the plaintiff made & demand for its delivery.
The judgment of the circuit court is affirmed.

MISSOURI, K. & T. RY. CO. v. FULLER.
(Circuit Court of Appeals, Eignth Circuit. December 30, 18935.)
No. 626.

1. AssienMENTS FOR CREDITORS—BY WHOM DISPUTABLE.

A debtor of one who has made an assignment for the benefit of creditors
cannot dispute the validity of the assignment upon every ground which
would render it voidable as against a creditor who should object to it on
such ground,

2. PRAOTICE ON APPEAL—EXCEPTION—DEFECT OF RECORD,

An exception to the evidence of a witness on the ground that he testified
from a memorandum made long after the fact, cannot be sustained when
the record does not contain the memorandum, or disclose whether it was
prejudicial or not, or whether it was in fact used by the witness,

8. TorTs—DEFENSES—INDEMNITY.

It is no defense to & wrongdoer that the injured party has been indem-

nified by insurance, or has collected all or a part of such indemnity.
4. CHARGING JURY—LANGUAGE OF COUNSEL.

It is not error to refuse to instruct a jury in the language suggested by
counsel, when correct instructions on the same points have already been
given,

In Error to the United States Court in the Indian Territory.

On September 23, 1891, Manny G. Butler and Robert E. Butler, partners as
Butler Bros.,, were the owners of a stock of general merchandise situated in
the town of Chouteau, in the Indian Territory, which was burned on that
day. On September 24, 1891, Manny G. Butler and Robert E. Butler made
a general assignment for the benefit of their creditors to Orange Fuller, the
defendant in error. He brought this action as such assignee to recover from
the Missouri, Kansas & Texas Railway Company, the plaintiff in error, the
value of this stock of goods, on the ground that the fire which destroyed it was
negligently set by the employés of that company. The company denied the
negligence charged against it, denied that Butler Bros. owned the stock of
goods, and denied that they had assigned the claim for their destruction to
the defendant in error, The case was tried to a jury, and a verdict was
found and a judgment rendered against the railroad company. This writ of
error was sued out to reverse this judgment.
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Clifford L. Jackson, for plaintiff in error.
Harrison O, Shepard, James P, Grove, and Richard B. Shepard filed
brief for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge, after stating the facts as above, deliv-
ered the opinion of the court.

Four supposed errors in the rulings of the court below upon the
trial in this case are pressed upon our consideration, but they warrant
no more extended notice than their statement. They present no ques-
tion the answer to which is either doubtful or difficuit.

1. It is contended that the general assignment from Manny G.
Butler and Robert E. Butler to the defendant in error should have
been excluded from the evidence on the ground that it directed the
assignee to return any surplus of the proceeds of the assigned prop-
erty which should remain after the payment of certain preferred
creditors of the firm of Butler Bros., to the assignors, without provid-
ing for the payment of their individual creditors. This position is
untenable for two reasons: (1) Because the assignment contained no
such direction; and (2) because, if it bad, the railroad company, a debt-
or of the assignors, could not assail it on that ground. By the terms
of the deed the assignors were “Manny G. Butler and Robert E. Butler,
of Chouteau, Cherokee Nation, First judicial division, Indian Terri-
tory, copartners doing business in the town of Chouteau under the
firm name of Butler Brothers, parties of the first part,” and they con-
veyed to the defendant in error “all and singular their copartnership
and individual estate, real and personal, goods, chattels, effects, cred-
its, choses in action, and property of every name and kind, whether
held by and in the name of said parties of the first part, and each
or either of them, or by and in the name of any other person for
them,” except property exempt from sale under execution. By the
terms of the deed they preferred six creditors, ag they lawfully might
under the laws of the Indian Territory, and provided that, if any
residue or surplus should remain, “the said party of the second part
shall distribute the said moneys among all the other creditors of the
parties of the first part ratably and in proportion to their respective
demands. If any surplus shall remain of the property and estate
hereby assigned after the payment of all the just debts owing by the
parties of the first part, the party of the second part shall return the
‘same to the parties of the first part, their executors, administrators,
or assigns, according to their respective rights thereto.” The pax*tles
of the first part were the individuals Manny G. Butler and Robert E.
Butler, and the deed neither authorized nor required the assignee to
return any of the proceeds of the property conveyed to the parties of
the first part until all their debts, both partnership and individual,
were fully paid. Moreover, if the deed had made such a provision, 1t
would not have been void. It would have been voidable as against
the creditors of the assignor who elected to attack it, simply. 1t
would have been valid and unimpeachable as against the assignors,
their debtors, and all their creditors who did not elect to disaffirm
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and avoid it. The railroad company, a debtor of the assignors, could
not successfully attack it on the ground that it was voidable as to
creditors. Rohrer v. Turrill, 4 Minn. 407 (Gil. 309); Allen v. Brown,
44 N. Y. 228; Stone v. Frost, 61 N. Y. 614; Sheridan v. Mayor, etc,
68 N. Y. 30.

2. It is insisted that a witness was erroneously permitted to testify
as to the number and character of the tools burned in the black-
smith shop, with a list of them before him, which he had made from
memory some months after the fire occurred. This objection cannot
be sustained, because the list does not appear in the record, so that we
can see whether it could have been prejudicial or not, and because it
does not appear from the record that the list was used by the witness
when he gave his testimony as to the contents of this shop. The
record is that the defendant objected “to witness testifying from the
list handed him, and to sustain his position examines the witness.”
Then follows an examination, first by the counsel for the plaintiff in
error, then by the court, and then by counsel for the defendant in
error. The record then proceeds as follows: “Whercupon the court
overruled defendant’s objection, to which the defendant, by its coun-
sel, then and there at the time duly excepted, and still excepts. Ex-
amined by Judge Shackelford: Q. Tell us what was there. A. I
cannot read English. Q. Go on, and tell us what was in the shop.
A. One anvil. Q. What was it worth? A. About $22.00. Q. What
else? A. One pair of bellows.” And the testimony then proceeds
with a long list of articles, many of which were suggested by the
questions. This examination shows that the plaintiff in error could
not possibly have been prejudiced by this ruling of the court. The
record does not show that the list in question was in any language
other than the English, or that the witness could have read it if it
was. The presumption is that it was in the English language, and
the proof is plenary that the witness could not read that language. A
list that the witness could not read, though held in the hand of the
witness, could not have prejudiced the plaintiff in error.

3. It is assigned as error that the court refused to permit the rail-
road company to show that the plaintiff had effected a compromise
of claims against certain insurance companies that had issued policies
of insurance upon the stock of merchandise which was burned. There
was certainly no error in this ruling. It is no defense to the wrong-
doer that his victim has hired a stranger to indemnify him against his
attack, and has either collected a part or all of the indemnity prom-
ised.

4. The court below fairly and correctly charged the jury upon the
questions of negligence and the burden of proof, and no exception to
this charge has been urged in this court. It is, however, insisted that
it was error for the court below to refuse to give to the jury five
instructions relative to these questions, which were requested by
counsel for plaintiff in error. The general rules of law embodied in
these various instructions were properly declared in the language of
the court in its general charge for the guidance of the jury. It isnot
error for the trial court to refuse to give instructions to the jury in
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the language of the counsel, where the rules of law which they embody
are properly announced to the jury for their guidance in the general
charge of the court. Railway Co. v. Jarvi, 10 U. 8. App. 439, 4583, 3 C.
C. A. 433, b3 Fed. 65; Railway Co. v. Washington, 4 U. 8. App. 121, 1
C. C. A, 286, 49 Fed. 347; Railway Co. v. O'Brien, 4 U. 8. App. 221,
1 C. C. A, 354, 49 Fed. 538; Eddy v. Lafayette, 4 U. 8. App. 247, 1
C. C. A, 441, 49 Fed. 807; Railway Co. v. Spencer (decided at the
present term) 18 C. C. A. 114, 71 Fed. 93.

q Ttge judgment below must be affirmed, with costs, and it is so or-

ered. :

AMERICAN SURETY CO. v. PAULY.
(Circuit Court of Appeals, Second Circuit. February 20, 1896.)
No. 56.

L. FipELITY INSURANCE—NOTICE OF L0ss—REASONABLE TIME.

The A. Surety Co. executed and delivered to the C. Bank a bond, in-
spuring the bank against loss by any act of fraud or dishonesty of its
cashier in connection with the duties of that office, or the duties to which,
in the bank’s service, he might be subsequently appointed, occurring dur-
ing the continuance of the bond, and discovered within six months there-
after, and within six months from the death, dismissal, or retirement of
the cashier from the service of the bank., The bond provided that the
surety company should be notified of “any act” of the cashier which might
involve a loss for which the company would be responsible “as soon as
practicable after the occurrence of such act shall have come to the knowl-
edge” of the bank, and it required proofs of loss to be furnished to the
surety company. The bank suspended payment, and passed into the
hands of a receiver, who afterwards notitied the surety company of the
discovery of dishonest acts of the cashier, furnished proofs of loss, and
brought suit against the surety company on the bond. The evidence upon
the trial as to the time when the dishonest acts of the cashier were dis-
covered being conflicting, held, that the question whether the required no-
tice was given with reasonable promptness was for the jury.

2. SAME—BUSPICIONS.
Held, further, that the terms of the bond did not require notice to be
given of suspicions of dishonest acts.

8. BAME—ACT8 IN SERVICE OF EMPLOYER.

The bank having suspended business on November 12, 1891, but the
cashier having continued in the service of the receiver until March fol-
lowing, when he resigned, held, that the services so rendered by him after
November 12th were rendered to the bank none the less bcause its af-
fairs were controlled by a receiver, and the surety company was not
absolved from liability for acts discovered more than six months from
November 12th, but within six months from his resignation.

4. SaME—PR0OFs OF LOSS—INTERPRETATION,
Held, further, that a proof of loss under the bond, which set forth with
“reasonable plainness, and in a manner by which a person of ordinary
intelligence could not be misled, that certain sums of money had been
taken from the bank by means of acts of the cashier, described in such
proof, was sufficient, though it failed to aver explicitly that a loss bad
been caused to the bank.

5. EVIDENCE—BOOES OF ACCOUNT.
The “teller’'s book” of the bank, which had been kept by one G., who
died before the trial, was offered in evidence, to show that on certain




