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lent concealment of the cause of action, it seems to be the settled doc-
trine that a demand before suing was not necessary, and that "lapse
of time is as complete a bar in suits in equity as in actions at law."
Among cases cited upon the point are Elmendorf v. Taylor, 10 Wheat.
152,174; Speidel v. Henrici, 120 U. S. 377, 386, 7 Sup. Ct. 610; Smith
v. Calloway, 7 Blackf. 86; Musselman v. Kent, 33 Ind. 452; High v.
Board, 92 Ind. 580; Newsom v. Bartholomew Co., 103 Ind. 526, 3 N. E.
163; Parks v. Satterthwaite, 132 Ind. 411, 32 N. E. 82; Kraft v.
Thomas, 123 Ind. 513, 24 N. E. 346; Codman v. Rogers, 10 Pick. 112;
Sturgis v. Preston, 134 Mass. 372; McDonnell v. Bank, 20 Ala. 313;
Morrison v. Mullin, 34 Pa. St. 12; Palmer v. Palmer, 36 Mich. 487;
Thrall v. Mead, 40 Vt. 540; Keithler v. Foster, 22 Ohio St. 27; Jame-
son v. Jameson, 72 Mo. 640. The case of Cowper v. Godmond, 9 Bing.
748, upon which strong reliance has been asserted, does not support
the contention of the appellant, because, so long as the defendant
in that case did not repudiate the contract, the plaintiff was pre-
cluded from questioning its validity, and from claiming a return of the
money which he had advanced or paid upon it. In this case the plain-
tiff: if entitled to stand in the shoes of the original purchaser of the
bonds, and to demand a return of the price paid therefor, had the right
to make the demand at any time; and, once the town had denied the
validity of the bonds, as it did by its answer in the suit at law, we
think it clear that the statute began to run against the right of action
now set up, and, more than six years from that time having elapsed
before the action was commenced, we are constrained to hold that the
bar is complete. The complainant was under no compulsion to wait
for the end of the action at law before taking the steps necessary to
save the rights now asserted. It was not a case of election between
inconsistent remedies. Assuming that the right of the original pur-
chaser to a return of the price paid followed the bonds, though passed
by delivery to subsequent purchasers,-that seems to have been recog-
nized as the rule in Louisiana City v. Wood, supra, Smeltzer v. White,
92 U. S. 390, and Parkersburg v. Brown, 106 U. S. 487, 1 Sup. Ct.
442,-the appellant might have recovered the price shown to have
been paid for his bonds by adding to his declaration in the action at
law the common count for money had and received. The judgment
below is affirmed.

DENVER ONYX & MARBLE MANUF'G CO. v.'REYNOLDS.

(Circuit Court of Appeals, Eighth Circuit. January 7, 1896.)
No. 629.

1. EVIDENCE-MARKET VALUE.
Upon a question of the market value of Arizona onyx, it is not error to

:efuse to permit a witness to testify as to the market value of Mexican
onyx, there being no offer to show that the latter was equal, inferior, or
superior to the former.

2. CODE.
Under the Colorado Code of Procedure (sections 79, 80), which provides

that "an action to recove.\" possession. personal property" can be main-
tained in all cases where "the plaintiff is the owner of the property .. .. ..
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or is lawfully entitled to the possession thereof," and the same is "wrong-
fully detaIned by the defendant," a complaInt which alleges that the de-
fendant "wrongfully took" and "unlawfully detains" the property Is suf-
ficient, whether the defendant acquired possession wrongfully or in good
faith, If he has detained the property after demand.

In Error to the Circuit Court of the United States for the District
of Colorado.
The defendant in error, John B. Reynolds, brought this action against the

plaintiff in error, the Denver Onyx & Marble Manufacturing Company, in
the circuit court of the United States for the district of Colorado, to recover
the possession of certain blocks of Arizona onyx, marked and numbered as
set out In the complaint, amounting, In the aggregate, to 54012 cubic feet,
valued at $6,500. The complaint alleges the plaintiff was lawfully pos-
sessed of the property on the 1st day of January, 1893; that he is still the
owner of the property and entitled to the possession thereof; "that the said
defendant, on or about the 1st day of September, A. D. 1893, at Phcenix, in
the territory of Arizona, wrongfully took said goods, chattels, and personal
property from the possession of this plaIntiff; that on the 18th day of Octo-
ber, A. D. 1893, and before the commencement of this action, the plaintiff
demanded of the defendant the possession of said goods, chattels, and pet'-
sonal property; that said defendant still unjustly and unlawfully detains
said personal property from the possession of this plaintiff, to the damage of
the plaintiff in the sum of two thousand dollars,-wherefore, plaintiff de-
mands judgment against the defendant for thE' recovery of the possession of
said goods, chattels, and personal property, or for the sum of six thousand
five hundred dollars ($6,500), the value thereof in case a delivery cannot be
had, together with two thousand dollars damages, and costs of this suit."
The answer denies the material allegations of the complaint, alleges the
defendant is the owner of the property, and sets up as an affirmative de-
fense that about the 9th day of December, 1892, the plaintiff and GuyH.
Reynolds, Who, it is alleged, were then the owners of the property, delivered
It to the Phcenlx Hay & Grain Company, by way of pledge, to secure the pay-
ment of $154.44, and that that company afterwards I1ssigned the debt, and de-
livered the pledged property for its security, to the defendant, and that the
plaintiff has not paId or tendered payment of the debt. The replication denied
all new matter In the answer. There was a trial to a jury, and a verdict and
judgment for the plaintiff for the property, and, If the return of the prop-
erty could not be had, then for the recovery from the defendant of $5,250,
the value thereof; and thereupon the defendant sued out this writ of error.
S. L. Carpenter, for plaintiff in error.
Edward O. Wolcott, Joel F. Vaile, and Charles W. Waterman filed

brief for defendant in error.
Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

CALDWELL, Circuit Judge, after stating the case as above, deliv-
ered the opinion of the court.
As tending to throw some light on its value, the court below permit-

ted a witness to testify, over the objection of the defendant, that it
cost a tri:fle over nine dollars per cubic foot to quarry and lay down at
Phrenix, Ariz., by the side of the railroad track for shipment, the
Arizona onyx in controversy. It is conceded that, if the onyx had no
market value at Phrenix, then the cost of production, and such other
facts as had a tendency to show its value, would have been competent.
Ruppel v.Manufacturing Co., 96 Mich. 455, 55 N. W. 995. But it is
said that the plaintiff proved it had a market value at Phrenix, Ariz.,
and also in New York, and that this proof superseded the necessity of
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any other proof on the subject, and made the admission of the testi-
mony as to the cost of production erroneous. As a rule, the cost of
production and transportation is not the best, or even competent, evi·
dence of the value of an article. Without going into an extended
discussion of the rule on this subject, it is sufficient to say that the
plaintiff proved, by two witnesses, that the market value of the onyx
in Phcenix, Ariz., and in New York, was from three to six dollars pel'
cubic foot more than it cost to produce it. There was no evidence to
the contrary of this. So that, assuming that .the admission of the
testimony as to the cost of its production was technically erroneous,
it was an error which did not prejudice, but made in favor of the
defendant.
It is next assigned for error that the court refused to permit a wit-

ness to testify that the defendant had purchased Mexican Pedrara
onyx for nine dollars per cubic foot in New York, but there was no
offer to show whether this onyx was equal, superior, or inferior to
the Arizona onyx, and the evidence offered was, therefore, clearly
irrelevant.
The defendant offered to prove that it found the onyx in the pos-

session of the administrator of one M.ills, and purchased and received
the possession of the same from him. It did not prove, or offer to
prove, that Mills or his administrator ever owned the onyx, or had any
right to sell the same, or to the possession thereof. The plaintiff's
ownership of the onyx was not seriously contested. The testimony
we are considering seems to have been offered for the purpose of lay-
ing the foundation for the following instruction, which the defendant
asked, and the court refused to give:
"If the jury find that the defendant company purchased the onyx in ques-

tion from another than the plaintiff, in good faith, for a valuable considera-
tion, without knowledge of title in the plaintiff, and received possession from
the vendor without knowledge of title in any other than the vendor, then
the plaintiff cannot recover 1,1llder his complaint in this action."
The contention of the counsel for the plaintiff in error is that this

is au action of replevin in the cepit, and that such an action will not
lie except where the taking by the defendant was wrongful; and that,
if the defendant came into the possession of the property in good
faith, by purchase or otherwise from the wrongdoer, he is not a wrong-
ful taker; and that the plaintiff, although he may be the owner of the
property, and entitled to the possession thereof, must in such cases
bring replevin in the detinet, and not in the cepit. The complaint
alleges that the defendant "wrongfully took" and "unlawfully detains"
the property. This is a perfectly good complaint under the Colorado
Code, which abolishes the common-law. form of actions. The term
replevin does not appear in the Code of that state. Under that Code,
this is "an action to recover possession of personal property," and can
be maintained in all cases where"the plaintiff is the owner of the prop-
erty * * * or is lawfully entitled to the possession thereof," and
the same is "wrongfully detained by the defendant." Rice's Colo.
Code Proc. §§ 79, 80, and notes. At common law replevin lay where
there was an unlawful taking, and detinue where there was an unlaw-
ful detention. The remedy provided by the Code "to recover posses-
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sion of personal property" supersedes the common-law action of re-
plevin, whether in the cepit or in the detinet, and all the ancient
learning relating to these distinctions became obsolete upon the adop-
tion of the Code. 2 Nash, PI. (4th Ed.) 812 et seq.; Nichols v.
Michael, 23 N. Y. 264. Under the Code the action for the recovery
of personal property lies, by one entitled to the possession, against
one wrongfully holding the possession, whether the possession was
acquired in good or bad faith. In the action, the plaintiff may, if he
maintains his suit, recover damages for the taking or detention of the
property, and, if the property cannot be returned, jUQgment for its
value. The remedy is plain and complete. Burrage v. Melson, 48
Miss. 237; Nash, PI. supra. The complaint in this case was sufficient,
under the Code, whether the defendant acquired the possession of the
onyx wrongfully or in good faith. However acquired, his possession
was wrongful after the plaintiff made fA. demand for its delivery.
The judgment of the circuit court is affirmed.

MISSOURI, K. & T. RY. CO. v. FULLER.
(Circuit Court of Appeals, Eignth Circuit. December 30, 1895.)

No. 626.

1. ASSIGNMENTS FOR CREDITORS-By WHOM DISPUTABLE.
A debtor of one who has made an assignment for the benefit of creditors

cannot dispute the validity of the assignment upon every ground which
would render it voidable as against a creditor who should object to it on
such ground.

2. PRAOTICE ON ApPEAL-EXCEPTION-DEFECT OF REOORD.
An exception to the evidence of a witness on the ground that he testified

from a memorandum made long after the fact, cannot be sustained when
the record does not contain the memorandum, or disclose whether it was
prejudicial or not, or whether it was in fact used by the witness.

8. TORTS-DEFENSES-INDEYNITY.
It is no defense to a wrongdoer that the injured party has been indem-

nified by insurance, or has collected all or a part of such indemnity.
4. CHARGING JURy-LANGUAGE OF COUNSEL.

It is not error to refuse to instruct a jury in the language suggested by
counsel, when correct instructions on the same points have already been
given.

In Error to the United States Court in the Indian Territory.
On September 23, 1891, Manny G. Butler and Robert E. Butler, partners as

Butler Bros., were the owners of a stock of general merchandise situated in
the town of Chouteau, in the Indian Territory, which was burned on that
day. On September 24, 1891, Manny G. Butler and Robert E. Butler made
a general assignment for the benefit of their creditors to Orange Fuller, the
defendant in error. He brought this action as such assignee to recover from
the Missouri, Kansas & Texas Railway Company, the plaintiff in error, the
value of this stock of goods, on the ground that the fire which destroyed it was
negligently set by the of that company. The company denied the
negligence charged against it, denied that Butler Bros. owned the stock of
goods, and denied that they had assigned the claim for their destruction to
the defendant in error. The case was tried to a jury, and a verdict was
found and a judgment rendered against the railroad company. This writ of
error was sued out to reverse this judgment.


