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not of sufficient importance to justify special mention. It results
from the foregoing views that the decree of the circuit court was
for the right party, and ought not to be disturbed.

We have been asked by counsel for the appellee to affirm the de-
cree of the circuit court with 10 per cent. damages, in accordance
with subdivision 2 of rule 80 of this court (11 C. O. A. cxii., 47 Fed.
xiii), on the ground that the appeal was taken merely for delay.
We think, however, that the case is not one which would justify an
allowance of damages. In lieu thereof an order will be entered
affirming the decree, and directing the mandate to issue at the ex-
piration of 10 days.

GULF STATES LAND & IMPROVEMENT CO. v. PARKER et al.
(Circuit Court, K. D. Louisiana. February 5, 1596.)
No. 11,913.

1. TAXATION—SALES OF PROPERTY HELD BY STATE.

Under the Louisiana statute of 1888 (Act No. 80), where property ac-
quired by the state for nonpayment of taxes is soid, not only the pur-
chaser from the state, but also his vendee. is liable for the taxes due on
such property. .

2. BSAME—ASssESSMENT OF LANDS HELD BY STATE.

Under the said act, lands acquired and held by the state because of non-
payment of taxes are subject to taxation, state and miinicipal, not only
for one year immediately after their acquisition by the state, but for
all the years they are held by it.

Complainant brought suit against defendant C. H. Parker, tax col-
lector, to restrain the collection of taxes on certain lands acquired
from the state by complainant’s vendor at a sale under the laws of
Louisiana of lands forfeited the state for nonpayment of taxes. The
decree was rendered in favor of defendants, dismissing the bill (60
Fed. 974), and thereupon application was made for a rehearing.

" E. B. Kruttschnitt, for complainant.

Horace L. Dufour, Asst, City Atty., for defendants.

The point raised by counsel for complainant in the argument on re-
hearing, that the property could not be assessed while in the hands of the
state, was distinetly made and disposed of adversely to this view in the Pow-
ers Case, 45 La. Ann. 566, 12 South. 880, on which he relies. In that case
the state acquired the property in 18%4. On page 567 (paragraph 5 of the
syllabus of plaintiff’s brief) is contalned the following: “After property has
been adjudged to the state in default of a bidder, the same shall be con-
tinued to be assessed in the name of the person to whom It belonged at the
date of the sale for the space of one year thereafter only.” Act 1882, No.
96, § 60. In the body of the decision, the court said: “His further averment
is that there was no warrant in iaw for the levy and assessment against
said property during the years 1884 to 1892, inclusive; on the theory, doubt-
less, thdt no taxes could lawfully be assessed against the property in favor
of the state while she was invested with title thereto.” See page 564. Your
honor will observe that the assessment was, in that case, not in the name
of the state as property of the state, but in the name of Cammack and Schultz;
not for one year only, nor assessed separately for taxes from 1880 to 1891.
In other words, the assessment was exactly like the one in the casc at bar.
Under that state of facts the court said: “The remaining question is whether
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the two tax sales of the property made to the state in December, 1884, ren-
dered it exempt from taxation during the period of time it was property of
the sovereign, and consequently operated the nullity of the tax liens and mort-
gages securing the taxes of the year 1889, 1890, 1891, not covered by the pre-
scription urged. * * * It likewise appears to be clear that it was the defi-
nite purpose of the legislature to make property purchased by the state lia-
ble to subsequent taxation, state, parish, and municipal. * * * We are
clearly of the opinion that the law in question (i. e. Act No, 80 of 1888) is nei-
ther unconstitutional nor illegal, and that the municipal taxes assessed against
the property in controversy for the years 1889, 1890, and 1891 are legal, and
the inscription thereof in the book of mortgages is legal and valid.,” The court
went on to say that under section 6 of Act No. 80 of 1888, Ory, as “purchaser
of the property charged with the payment of municipal taxes that were as-
sessed subsequently to the adjudication to the state, voluntarily assumed re-
sponsibility for their payment, but that his vendee, having made no assumption,
was not responsible, and therefore was entitled to have the inseriptions erased.”
The points decided In the Powers Case were the following: (1) That the gen-
eral assembly may constitutionally provide for property adjudicated to the
state being subjected to municipal taxation during the whole time of her pro-
prietorship. (2) That the state, being the owner of property, can sell the
same, fix the price, and impose such conditions upon purchasers as she deems
fit and proper. (3) That the terms of Act No. 80 of 1888 charge the purchasers
from the state with full knowledge that the taxes assessed are assumed as
part of the purchase price, and this assumption is a condition of the sale.
This places the act of 1888 on exactly the same footing as Act No, 82 of
1884 as interpreted in the Martinez Case, 42 La. Ann. 678, 7 South. 796. (4)
That, though Ory had not paid the purchase price he had assumed and with
which the property was charged, he could transfer the property to a third
person, who could have the tax privileges erased, and urge reasons and de-
fenses of which Ory could not have availed himself. This was in conflict with
the positive declaration in the Martinez Case that, where an assumption of
taxes formed part of the purchase price, no title could pass until payment of
such price. The present contention of the city is that every point above set
forth in the Powers Case is still the law, except the last, which has, after
full consideration, been overruled in Remick v. Lang (La.) 17 South. 461, in
which the court said: “The manifest purpose of the act (No. 82 of 1884) was
to enable the state, by selling property it held for unpaid taxes, to realize
those taxes. ®* * * True, the language of the act is, ‘he shall assume and
promise to pay,” but this cannot be deemed to mean that the state shall have
some kind of remedy or mere claim or lien for taxes. * * * If this mere
assumption be accepted as the meaning of this act of 1884, the act perishes
under the construction, as far as respects the manifest cbjects of the legisla-
tion; that is, to realize the taxes due. Under the construction contended for,
the act doubtless is a boon to tax-sale purchasers, but there its benefit ceases.
* * * Tt was 'in view of the object of this act of 1884 to enable the state
to realize its unpaid taxes, and in full view of the result so well illustrated
in this case, of a construction which in effect gives up the taxes of the state,
that led to the interpretation of the act of 1884 announced in our previous
opinion. T9 that ‘conclusion we adhere, It means that when the state sells
property undetr the act of 1884 it is to get the taxes to realize which the act
‘wasg passed, -and, unless that payment is made, no title passes. This interpreta-
tion gives to the act potency to realize from the state cash for its unpaid
taxes; instead of -mere assumptions of tax-sale purchasers. This interpreta-
tion 'also denies that the purchaser at the tax sale can defeat the payment of
the taxes required to be paid under the act of 1884 by the simple expedient
of transferring '‘the property. The act is notice to all of the requisite to
pass title under::it. In our opinion, the tax title is of no- validity.” Your
honor will observe that the supreme court, in reaching this conclusion, had
the Powers: Case before them, as it is cited as authority in the briefs (page
018, 47 La. Ann.), and was referred to by Justice Watkins, the organ of the
court in the Powers Case, in his concurring opinion' in Remick v. Lang, as:
follows: “I place my concurrence in the decree. in this ¢ase on the ground
that the purchaser under Act No. 82 of:1884 failed to pay the taxed-that
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were assessed on the property since 1880, * * * and which taxes he had
agsumed as part of the purchase price. This is the exact import of our
opinion in Martinez v. State Tax Collectors, 42 La. Ann, 677, 7 South. 796.
It was affirmed in State v. Recorder of Mortgages (La.) 12 South. 880.”
It is perfectly clear from the above that the purpose of the court was to
restore the jurisprudence to the position it occupied under the Martinez
Case and before the Powers Case, and to finally declare that, where the
taxes are part of the purchase price, no title can pass to the purchaser from
the state until they are paid; and that he cannot defeat the tax claim by trans-
ferring the property to a third person. In other words, no one can give a
better title than he had; having none, he can transfer none.

It has been sought by learned counsel for complainant to exclude the act
of 1888 from the ruling in Remick v. Lang, because the case had reference
to Act No. 82 of 1884, The attempt was ingenious, but it was a distine-
tion without a difference. The two statutes were passed in pursuance of the
same policy,~for the purpose of preserving and collecting taxes due to the
state and city. The former related to property adjudicated to the state for
taxes anterior to 1879, the latter to property adjudicated to the state for
taxes since 1880. Both have been judicially decreed to fasten on the pur-
chaser an assumption of payment of taxes as part of the purchase price in
the Martinez and Powers Cases, respectively. The act of 1888 is even stronger
in its intention to preserve the taxes, for it goes beyond the imposition of an
assumption on the part of the purchaser, as in the act of 1884, and in its
sections 5 and 6 charges the property itself with the taxes forming part of
the purchase price, and makes the sale subject to their payment. It is diffi-
cult, therefore, to perceive why the reasoning and conclusion in Remick v.
Lang as to the intention and object of the act of 1884 should not apply with
equal, nay, with greater, force to the act of 1888.

The plea of prescription of the tax privileges urged by complainant cannot
avail. As was said in Case of Martinez: “There is no ground for the plea of
prescription; the plaintiff assumed the taxes due on the property. They
were part of the purchase price.”” The city tax being imprescriptible, the
complainant and his property would, under this view, be liable for all unpaid
city taxes. The same case is authority against complainant’s right to ques-
tion the validity of the assessment made while the property was in the hands
of the vendor, the state. On page 680, 42 La. Ann,, and page 796, 7 South.,
it was said: “The plaintiff is estopped from contesting the validity of the
assessments. He assumed the payment of the taxes in the name of the per-
son to whom the property was assessed. He purchased under these assess-
ments. He cannot claim to be the owner of the property and repudiate the
title under which he claims.” Reference is again made to the cases consid-
ered by your honor in your opinion in 60 Fed. 974, and also particularly to
Reinach v. Duplantier, 46 La. Ann. 151, 15 South. 13.

For further answer to the contention that the law directs the assessment
for one year only in the name of the owner, we submit the following: The
sale of the property to the state in the Powers Case was made under the
provisions of Act No. 96 of 1882, the same act as the one under which some
of the preperty in the case at bar was adjudicated to the state. Under the
provisions of section 60 of that act, the property ‘“shall continue to be assessed
in the name of the person to whom it belonged at the date of the sale unttl
the lapse of one year from the date of recording the act of sale to the state.”
The act does not say that it shall not be assessed for more than one year in
the name of the owner, but that it shall be for at least that time; the evident
purpose of the enactment being that the name of the owner of record should
remain on the rolls until the constitutional and legal delay for redemption
had expired. There can certainly be deduced from the text of the law no
prohibition against the state assessing the property as it deemed proper after
the direction of the statute as to one year had been obeyed. It was with
those lights before it that the supreme court decided in the Powers Case,
in the language already cited, that the property could be legally and con-
stitutionally assessed while in the hands of the state, gand that such assess-
ment’ warranted a tax for which purchas.r and property were liable as part
of the purchase price. The court then proceeded to maintain the validity of
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the taxes and tax privileges for 1889, 1800, 1891, all made long after one year
from the date of the adjudication of the px‘operty to the state. The analogy
with the instant case is absolutely complete and convincing. The provisions
of Act No, 98 of 1886, § 62, are identical with those of section 60 of Act No.
96 of 1882 on the same subject—matter, and under which sales to the state
were made of some of the property in controversy herein. Both the act of
1882 (section 89) and that of 1886 (section 94) contain the following clause:
“That no sale of property for the taxes of the year immediately past due,
shall in any manner affect, invalidate or extinguish the claims of the state
of any municipality or parish for the taxes due on said property, for any
previous year or years, either before or since the adoption of the constitution.”
It must be remembered in this connection that the deeds in this record from
the state to the purchaser declare that the property shall be free of all in-
cumbrances “except all unpaid municipal taxes, and all state, parish, and
municipal taxes which have become due and exigible subsequent to the ad-
judication to the state.”

PARLANGE, District Judge. Two points were raised by com-
plainant’s counsel during the argument of this matter, viz.: (1) That,
under the Powers Case, 45 La. Ann. §72, 12 South. 880, when the state
acquires property because of nonpayment of taxes, and subsequently
sells the property, the purchaser from the state is liable for the taxes
he assumes when he purchases, but the vendee of the purchaser from
the state ig not liable for such taxes, and takes the property free from
the same; (2) that after the state has acquired the property of a delin-
quent taxpayer, no valid assessment of the same can be made while it
belongs to the state, except only for one year immediately after the
acquisition by the state. Both points must be decided against the
complainant. See Reinach v. Duplantier, 46 La. Ann. 152, 15 South.
13, and Remick v. Lang, 47 La. Ann. 915, 17 South. 461, both of which
were decided after I passed upon the present case (60 Fed. 974). The
point as to assessment after acquisition by the state was passed upon
in the Powers Case and also in Reinach v. Duplantier. The law is
clearly stated in the brief of the assistant city attorney. The appli-
cation for a rehearing is refused.

STUART v. HAYDEN et al.
(Clreuit Court of Appeals, Eighth Circult. December 30, 1893.)
No. 666.

1 Nﬁ'monu Bangs — THEIR BTocK BUBSCRIPTIONS AND CAPrTAL A TrUsT

STATE.

The capital, the unpaid subscriptions to the capital stock, and the liability
of the holders of the paid-up stock to pay an additional amount equal to
the par value of their stock under seclion 5151, Rev. St., constitute a trust
estate sacredly pledged for the security of the credltors of 8 national bank-
ing association,

2. 8aME—DIVERSION OF THEIR ASSETS.
The willful destruction or diminution of any part of this trust estate, or
the diversion of the proceeds of any of it from the creditors of the bank, is
a fraud upon these creditors, and subjects its perpetrator to a suit by them
or their legal representative for proper relief.



