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statute of New York in contemplation as a safeguard or a shield
against the effect of his promise. Moreover, the drafts were cashed
and the advances were made in South Carolina, which Price knew
must be the course of business,-a fact which was regarded, in
Bank v. Griswold, 72 N. Y. 473, to be powerful upon the inferences
to be drawn from the conduct of the parties in regard to their
views respecting the law applicable to the contract.
The other points which the plaintiff in error presents were fully

considered in the former opinion. The judgment of the circuit
court is affirmed, with costs.

MAOK et al. v. PORTER.
(Olrcult Oourt of Appeals, Fourth Circuit. Feburary 4, 1896.)

No. 141'1.
1. EVIDENCE-RELEVANCY.

One P. brought an actIon against M. and B., upon a contract alleged
to have been made by parol on December 31, 1891, at a conference be-
tween them and one V., the president of the E. Bank, In regard to certain
IndebtedneSS of P. to the other partIes, and to the sale and purchase of
stocl\ owned by P. and pledged to the various other parties. The de-
fendants denied the makIng of the contract. Upon the trIal, the court
excluded eVidence, offered by defendants, as to who prepared an agree-
ment, preViously made, between M. and the E. Bank about some of the
stOCk, Which agreement. was admitted; evidence as to negotiations, pre-
vlousto December 31, 1891, between V. and one L. about a sale of the
stock; evidence as to other transactions between P. and M., the only
purpose of which would be to show the feeling between them; evidence,
to explain testimony given for plaintIff, from which an Inference ad-
verse to defendants might be drawn,'but of which an explanation had
been given In other testimony admitted; evidence that P., long previ-
ous to December 31, 1891, had misrepresented certain facts material to
the alleged contract, as to whIch, however, there was no proof that,
at the time of the contract, the defendants were ignorant or misled;
evidence 'of a threat, made by B. to P., in a conversation prior to De-
cember 31, 1891, such threat having no relation to the alleged contract; and
evidence of conversations, previous to December 31, 1891, in which M.
said that he would not make such a contract as he was alleged to have
made. Held, that there was no error In any of such rulings, and that the
evidence offered was not admissible as part of the res gestae.

I. PRACTICE-AMENDING PLEADINGS ON TRIAL.
It is not error to permit amendments of the declaration, dUring a trial,

to conform the pleading to the proof upon matters forming part of the
original cause of action, and introducing no foreign substantive cause;
nor to refuse a continuance because of such amendments, in the ab-
sence of any proof that the same were a surprise, or required the In-
troduction of testimony from witnesses not present.

In Error to the Circuit Court of the United States for the District
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W. P. Hubbard (Harry M. Russell on the brief), for defendant

In error.
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BRAWLEY, District Judge. This case is before us on a writ
of error to the circuit court of the United States for the district of
West Virginia, and grows out of exceptions taken and allowed at
the trial, wherein John Porter, the defendant in error, was plain-
tiff, and recovered a verdict against John M. Mack and G. B.
Boren, in an action of assumpsit on a special oral contract, origi-
nally brought in the circuit court of Hancock county, "V. Va., and
removed into the United States court on the ground of diversity of
citizenship. The record discloses 18 exceptions, 13 of which rplate
to the rejection and exclusion of testimony, and 5 to the alIo\\ance
of amendments to the declaration at the time of the trial and to the
refusal to grant a continuance on account thereof.
In the year 1891 John Porter held a controlling interest in the

stock of a corporation engaged in the manufacture of brick in Han-
cock county, W. Va., known as the John Porter Company, the name
of which, by proceedings subsequent to the transactions hereinafter
mentioned, was changed to the Mack Company. He had sold and
conveyed to said corporation certain real estate, upon which there
were two liens, that will be hereafter designated as the "Stewart
Lien" and the "Silvers Lien," the amount due thereon being about
$14,000, for which he was liable; and, to secure said company against
loss by reason of said liens, he had given his note, and pledged stock
of the John Porter Company to the amount of $15,000. He was in-
debted to G. B. Boren, and had pledged $15,000 of the stock of said
company as security; also, to the Exchange Bank of \"\'1leeling, which
held, as security, $71,000 of the same stock. He had likewise, before
that time, become indebted to John M. Mack, who had held some of
the same stock as collateral to secure him as indorser, but this stock
had been sold prior to the events now to be related, leaving an in-
debtedness of about $4,000 and some hard feelings. He was like-
wise indebted to the John Porter Company, on an open account,
then unliquidated, but subsequently ascertained to amount to about
$400. The stock p.eld by the Exchange Bank had been transferred
to one Jones, its cashier, as trustee, and stood in his name. .The
defendant Mack had made some effort, without result, to purchase
this stock from Vance, the president of the bank, who was friendly
to Porter, and unwilling to sell without his consent; and, as Porter
had an equity of redemption, the bank had given to JamesM.
Porter, a kinsman of the plaintiff, a power of attorney to negotiate
its sale. Thus matters stood when, by an appointment arranged
by Vance, the president of the bank, an interview was had at an
hotel in Steubenville, Ohio, on December 1, 1891, between John
Porter, James M. Porter, Vance, Boren, and De Haven Lance, who
represented Mack. It was at that interview that the contract which
gave birth to this controversy is alleged to have been made. The
accounts given of this interview and contract are hazy and conflict-
ing; but as it has been passed upon by a jury, and a verdict in favor
of the plaintiff, Porter, has been sustained by the trial judge, it is
beyond the province of this court to open up any question as to the
merits of the respective contentions. The verdict of the jury settles
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the point that a contract was made, as alleged by the plaintiff in the
action below; and, unless some reversible error is discovered in the
vroceedings leading to it, such verdict must stand.
On the part of John Porter it is contended that he was unwilling

to part with his interest in the stock held by the bank, and in the
stock helrl by Boren, unless he could sell all, and close out at the
same time all interest in the John Porter Company, and be freed
from all liability connected with it; and that the result of the
negotiations on that day was an agreement that the bank should
sell to Mack the stock held by it at a price which would give him
$41,000, that Boren should take the stock held by him at 65 cents
on the dollar, that the stock pledged to the John Porter Company
should become the property of that company, and that he should
be relieved of all liability on account of the Stewart and Silvers
lienR, and of the indebtedness against him on the books of that
company, and that he should also be relieved of the indebtedness
growing out of the previous transactions with Mack. On the part
of the defendants, Mack and Boren, it is contended that the negotia-
tions had no other object, and had no other result, than an agree-
ment that Boren should take the stock held by him at 65 cents on
the dollar, and that Mack should purchase the stock held by the
bank at a figu.re to be settled between the bank and himself; the
bank only stipulating with Porter that he should receive $41,000.
At this date the Stewart and Silvers liens were not due. Sub-

sequently, when they fell due, they were paid by the Mack Com-
pany, which, in January, 1893, brought suit against John Porter,
and recovered judgment against him for the sum of $14,772.27, this
being the amount of the indebtedness on account of those liens
and the open account. A credit of $5,700 as of February 21,.1893,
being the proceeds of the sale of the pledged stock, was made on
said judgment, and execution issued against the property of John
Porter for the difference, which, with costs, amounts to $10,443.60.
It is to recover this sum that this suit is brought, against Mack
and Boren, upon the contract hereinabove referred to; and the
case came on for trial before Judge Jackson and a jury, on the
15th of April, 1895, resulting in a verdict for the plaintiff for the
amount claimed. The exceptions taken upon such trial are now
to be considered,-those relating to the exclusion of testimony,
each in its order; those r,elating to the allowance of amendments
during the progress of the trial being considered together. And,
to a proper apprehension of the bearing of the testimony, it may
be well to state that the question submitted to the jury, and the
only'question, was whether a contract had been made at Steuben-
ville, Ohio, on the 1st of December, 1891, as maintained hy the
plaintiff and denied hy the defendants.
The first exception assigned as error relates to the exclusion of

certain testimony respecting the preparation of a certain paper,
which was offered by the defendant, and admitted in evidence.
This paper is an agreement, bearing date and executed on Decem-
ber 2, 1891, between the Exchange Bank of Wheeling and John
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M. Mack, whereby the.said bank agreed to sell to Mack the 710
shares of stock of the John Porter Company in the name
of John J. Jones, trustee, and Jones, the trustee, at the foot of thE!'

makes a declaration that he holds the stock for the
use and benefit of the Exchange Bank of Wheeling. 'fhe court
excluded testimony which was offered to show that the original
draft of this agreement was prepared by the attorney Ilf the bank,
and that some additions were made by the attorney for Mack.
We fail to see any possible relevancy to the real question at h'sue
which this rejected testim"lny could have. When Porter consented
to the sale and transfer of the stock, and received from the bank
the purchase money therefor, the details of the transfer by the
bank to another purchaser, and the terms of payment, were of no
concern to him. In so far as this testimony tended to show that
Mack was dealing with the bank alone, the defendant has had the
benefit of it, with all the inferences that could possibly and legally
flow from it by the admission of the paper itself, which, on its
face, purports to be an agreement between. him 'llld the bank
alone. It was of absolutely no consequence whether said agree-
ment was prepared by the attorney for the bank or the attorney
for Mack, by either or neither, or by both conjointly. There is no
error in the rejection of the proffered testimony.
The second, third, and fourth exceptions refer to the amendments,

and will be considered hereafter.
The fifth exception is to the ruling out of the question: "At

whose solicitation?" asked of the witness Lance, by the defendant's
counsel, when he was giving an account of some negotiations for
the purchase of the stock from Vance, anterior to the 1st Ilf De-
cember. Whether Lance had made an effort to buy, or whether
Vance had made an effort to sell, prior to that date, can throw no
light npon what took place at that meeting, as to whether the
contract was then entered into or not. If offered for the
purpose of showing that Lance would have no dealings with Porter,
it is negatived by the fact that he did have dealings with him;
that is to say, that he did go to the meeting, on December 1st, at
Steubenville, for the purpose of some negotiation respecting this
stock. Whether those negotiations eventuated in the contract
declared on is another question. There is no error in the rejection
of the q"l1estion.
The sixth, seventh, eighth, and ninth exceptions are to the re-

fusal to admit testimony concerning certain offers made by Mack
to Porter in regard to a transaction between them, long since
closed, growing out of the sale of some stock pledged by Porter
to secure a debt for which Mack was an indorser, and on account
of which Porter had, or thought he had, a grievance. It is not
pretended that this transaction had any relation to the negotiations
of December 1st, or could throw any light upon the agreement al-
leged as of that date. The utmost effect of that kind of testimony
would be to show that Mack was a benevolent man, and not a
harsh man, and that Porter's alleged grievance was imaginary.
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These· were not questions which were at issue. The matter in
dispute was whether a contract was made on December 1st. The
fundamental principles of the law of evidence confine testimony
to the point at issue, and to facts from which some reasonable
presumption or inference affecting the matter in dispute may be
drawn. If testimony had been offered by the plaintiff, the ten-
dency of which was to create a prejudice the defendant,
by showing that, in some other transaction, and at some other
time, the defendant had done the plaintiff some injury, the proper
course would have been to object to that testimony. The record
here discloses that whatever was said by Porter in derogation of
Mack was brought out on the cross-examination by the counsel for
the defendant himself. In excluding the testimony which tended to
draw away the minds of the jury from the real question at issue,
no error was committed.
The tenth, twelfth, and thirteenth exceptions relate to the ex-

clusion of testimony offered in explanation of a conversation be-
tween Stewart and Boren, one of the defendants, wherein Stewart
relates that Boren had said that "we" were going to pay the liens.
To meet the argument that plaintiff's counsel might be expected to
make, that, in using the pronoun "we," Boren meant Mack and him-
self, defendants proved, by Boren, that he meant the John Porter
Company, that the meeting with Stewart was altogether for the
purpose of attending to the business of the company, and that he
had no affairs of his own in connection with Stewart. Counsel for
the defendants then offered in evidence the proceedings of the board
of directors on May 9, 1891, showing that at that time it was agreed
between the company and John Porter that the company would as-
sume and pay the Stewart and Silvers liens, and that Porter had
transferred to the company, for its indemnification, 150 shares of
the stock of the company. A copy of the minutes of this meeting
was put in evidence without objection. An offer was then made to
prove something that was said by Porter during the meeting, for the
purpose of explaining the conversation between Boren and Stewart.
This was objected to, and the court sustained the objection. The
witness was then asked some further questions concerning this
meeting, whereupon the court, of its own motion, said: "You can-
not prove this. I will allow you to prove the simple fact that, be-
fore that meeting of Mr. Boren, in January, 1892, with Mr. Stewart,
the John Porter Company had assumed to payoff these Stewart and
Silvers liens." Upon an .exception being taken to this ruling, the
court said: "Then I will exclude it all." The record does not show
whether the testimony, already in without objection, was excluded
or not, and it does not appear that the jury was directed to disre-
gard it. Assuming that it was, to what extent did such exclusion
work injury to the defendants? The fact that the John Porter Com-
pany had agreed, in May, to assume the payment of these liens, and
had taken the note and stock of John Porter as indemnity, is not
inconsistent with the claim that a contract was made, in December
following, that Mack and Boren would relieve Porter from any fur-
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ther liability in respect to said liens. That contention was the main
issue that was being tried. Boren had already sworn that he re-
ferred to this obligation of the company to pay the liens in his in-
terview with Stewart; and, when the court allowed him to prove that
the John Porter Company had, prior to the interview with Stewart,
assumed the payment of these liens, that was all that could properly
be asked. It was the apparently needless iteration of that proof
that led the court to the exclusion of any further testimony upon
that point. We are of opinion that the testimony admitted by the
court allowed a sufficient explanation of Boren's remark to Stewart,
and do not find, in these exceptions, grounds for reversal.
The eleventh exception grows out of the refusal of the court to

allow testimony that Porter, in May, 1891, had represented that the
Stewart and Silvers liens did not amount to more than $9,000. No
proof was offered to show that, in December following, at the time
when the alleged contract was made, the defendants were ignorant
of the true amount of the liens, and that they were misled by those
representations into the making of the contract, which, otherwise,
they would not have entered into. If that was the contention, proof
of a misstatement would be relevant; otherwise, not.
The exception relates to a conversation at a meeting,

on January 11, 1892, whereat James M. Porter claims that Boren
had made certain admissions. Boren denied that he had made such
admissions, and stated that the object he had in view in going to that
meeting was to settle a personal account with John Porter, and that,
upon Porter's refusal, he threatened to sue him. Plaintiff's counsel
objected to witness repeating the threat, and the court rebuked the
witness, and sustained the objection to so much of the answer as is
in these words: "Unless you settle my account, I will sue you be-
fore the sun goes down." This is the ground of an exception. There
does not appear to be any merit in this exception.
The fifteenth, sixteenth, and seventeenth exceptions relate to the

exclusion of conversations between the defendant Mack and Vance,
the president of the bank, some time in the fall of 1891, prior to
meeting at Steubenville, in which Mack had said that he would not
make any offer for the stock if Porter had anything to do with it;
that he would only buy it if it belonged to the bank, and that he
would not have any negotiations with Porter for the stock. Porter
was not present at any of these conversations. As it is a matter or
common knowledge that men frequently change their minds, and
as it is in evidence that Lance, the agent of Mack, did enter into
negotiations of some kind with Porter, at the end of December, at
Steubenville, with reference to this very stock, it is difficult to see
what bearing these antecedent conversations have upon the ques-
tion at issue. If there was a contract made at Steubenville, all pre-
vious negotiations are merged in that contract, except in so far as
they may tend to make clear. any ambiguity as to the terms. It is
not claimed by the defendants that there is such ambiguity. They
deny that any contract at all was made at that meeting. If that is
80, then the conversations are irrelevant. It cannot be seriously

v.72F.no.3-16
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contended that a man can escape the performance of a contract by
proof that, some time before it was alleged to have been made, he had
declared that he would not make it.
This testimony, and some other testimony, the rejection of which

we have already considered, and determined to have been properly
excluded, because of its irrelevancy, is claimed to have been properly
admissible as part of the res gestre. The object to which it was ad-
dressed was, not to explain or elucidate the contract which was in
issue, but to show that no contract was made at alL They endeavor to
show that the purchase of the 710 shares of stock was a simple trans-
action between Mack and the bank. If that is true, it is a good de-
fense to this action; but, like all other defenses, it must be estab-
lished by competent testimony. Upon such an issue, it can scarcely
be pretended that a declaration, not under oath, of one of the par-
ties to that transaction, can affect the rights of any party not present
when such declaration is made. It is elemental that such declara-
tions are inadmissible. Declarations are not admissible to prove a
past occurrence. An isolated conversation, or an isolated act done,
or a statement of intention respecting it, is no proof of the fact
itself. In so far as this kind of testimony tended to show that the
defendant bought from the bank, he had the benefit of it in the evi-
dence, which was admitted,-in the written agreement, showing, on
its face, that the bank sold the stock to Mack. This action was for
the enforcement of a contract alleged to have been made at Steuben-
ville, and witnesses competent to prove it testified to that contract.
Here is a single act, well defined as to time. To be a part of the
res gestre of that act, the declarations must have been made at the
time of the act done, and calculated to explain it, and unfold its true
nature and quality. As such, they are admissible as original evi-
dence, because they are regarded as part of the principal act, explain-
ing whatever may be equivocal in its character. They grow out of
the act itself, and serve to illustrate it. There may be cases, where
the transaction is of a continuous nature, where the limitations as
to tim" would not be so restricted, and admissions of declarations
made after the event would be governed by those principles of law
which the particular case might require. In the case under con-
sideration, the declarations sought to be introduced related to facts
detached from the principal issue, and did not grow out of it, or
serve to illustrate it, or constitute a part of it. To be admitted as
evidence, other principles of law must be invoked than that they
are a part of the res gestre. We know of none that would allow
the admission of such testimony, and its exclusion, therefore, is not
error.
We come now to the consideration of exceptions (2, 3, and 4) relat-

ing to the allowance of amendments pending the trial, and the re-
fusal of the continuance asked on account thereof. The purpose of
the amendments was to make the declaration conform to the proof.
The first one alleged that it was a part of the agreement at Steuben-
ville that the defendant Boren would take the stock pledged to him
at 65 cents on the dollar. As there was no dispute on that point,
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and as the defendant Boren did take the stock, and credit Porter with
that amount, no breach being charged, or claim made on account
thereof, the amendment was properly allowed; and so as to the
second amendment, which allowed the plaintiff to state, in his dec-
laration, that it was also agreed that the indebtedness of Porter to
the John Porter Company on the open account should be canceled.
These amendments did not, nor did either of them, state a separate
cause of action, nor claim damages for separate breaches. It was
claimed that they were all a part of the same transaction. The con-
tract at Steubenville was a single contract, containing various pro-
visions, none of which constituted separate causes of action, upon
which separate actions could be brought. The amendments did not
bring in any foreign substantive causes of action, and, as they related
to and formed part of the original cause of action, they became, prop-
erly, a part of the declaration, charging a breach of the single con-
tract, which was the subject of the litigation. In matters of this
nature, the courts of the United States are governed by the laws of
the state where the litigation is had, and the Code of West Virginia
(section 12, c. 125) provides that:
"The plaintiff may of right amend his declaration or bill at any time be-

fore the appearance of the defendant, or after such appearance, if substantial
justice will be promoted thereby. But if such amendment be made after the
appearance of the defendant the court may impose such terms upon the plain-
tiff as to a continuance of the cause and the payment of the cost of such con-
tinuance as it may deem just."
There is nothing in the record to show that the allowance of the

amendments operated to the disadvantage of the defendants, that
it was a surprise, and that a continuance was necessary in order
that additional testimony could be provided to meet any new aspect
of the case made by the amendments. In fact, as all of the witnesses
who were present at the time when the alleged contract was made,
or who could testify as to the terms of it, were already before the
court, and had already been examined as to their knowledge of the
matters to which the amendments related, no case is made which
takes it out of the general rule that the granting or refusing of con-
tinuance is within the discretion of the trial judge, not reviewable in
this court.
The last exception assigns as error the including in the verdict of

the amount of the open account, $400, and interest thereon. This
suit was upon a contract which provided that the defendants should
pay the amount of liens upon the property of the company for which
the plaintiff was liable, and the open account. Judgment had been
recovered against the plaintiff by the company, which judgment in-
cluded both liens and open account; and the cause of action in this
case was the breach of the contract, which cousisted in the procur-
ing of that judgment. If the plaintiff was entitled to recover at all,
he was entitled to recover the whole amount of that judgment.
Our opinion, upon the whole case, is that the judgment of the

court below should be affirmed; and it is so ordered and adjudged.



244 FlllDERAL RlllPORTER, vol. 72.

MT. HOLLY MINING & MANUFACTURING CO. v. CARALEIGH PHOS-
PHATE & FERTILIZER WORKS.

(CirCUit Court of Appeals, Fourth Circuit. February 4, 1896.)
No. 140.

1. CONTRACTS-MEETING OF MINDS.
The M. Co., of Charleston, made a contract with the C. Co., of Raleigh,

for the sale of a quantity of phosphate rock, at a fixed price, deliverable
in certain quantities per month. The time for delivery was extended,
and, before delivery was completed. the market price of the rock fell,
and negotiations were opened for a settlement and cancellation of the
contract. One '1'., an agent of the M. Co., went to Raleigh, and submit-
ted two alternative propositions to the C. Co., both including the giving
of notes by the C. Co. for certain parts of the price of the rock con-
tracted for. These propositions were declined, and T. returned to Charles-
ton. On April 1, 1892, he returned to Raleigh, and made a new proposi-
tion, which the C. Co. declined, and proposed to give notes for less
amounts than the M. Co. had required. T. telegraphed the M. Co., and
received alj. answer, which did not authorize the acceptance of the offer,
and suggested a modification. T., however, agreed to settle on the
terms offered, and proposed that a written agreement be drawn up,
and the notes signed. The C. Co., however, declined, as T. had not
the M. Co.'s copy of the original contract In his possession for cancella-
tion. T. returned to Charleston. The M. Co. decided to accept the C.
Co.'s offer, and drew up an agreement and notes accordingly, which
were sent to the C. Co. The C. Co. added to the notes a reference to
tile contract, making tllem nonnegotiable, and returned them, signed
in this form, to the M. Co. The M. Co. declined to accept such notes,
and demanded and received back from the C. Co., to which It had been
sent, the original contract. Held, that there was no meeting of minds
of the parties on April 1st in any new contract annulling the original
one, and that the latter remained in force; that it was error to submit
to the jury a question which did not depend for solution upon the pre-
ponderative weight of testimony or the credibility of witnesses.

2. SAME-QUESTION FOR COUR'l'.
Held, that it was for the court to determine whether a contract could

be inferred from the facts proved granting to the testimony all the weight
and probative force to which it was entitled.

In Error to the Circuit Court of the United States for the Eastern
District of North Carolina.
John W. HinSdale, for plaintiff in error.
R. O. Burton, for defendant in error.
Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY,

District Judge.

BRAWLEY, District Judge. The Mt. Holly Mining & Manufac-
turing Company, a corporation in South Carolina, engaged in the min-
ing of phosphate rock, on June 23, 1891, entered into an agreement in
writing with the Caraleigh Phosphate & Fertilizer Works, a corpora-
tion organized in North Carolina to carryon the business of manufac-
turing phosphates, whereby the first-named company sold to the last·
named 3,000 tons of phospate rock at $7.25 a ton, free on board the
cars at the seller's mines in Berkeley county, S. C.; shipments to be-
gin in September or October, 1891, and to continue at the rate of 500
tons per month, until the contract was performed. Owing to delays
in the completion of the works of the Caraleigh Company, the rock


