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: HUBBARD et al. v. EXCHANGH BANK,
(Circult Court of Appeals, Second Circuit. February 18, 1898y

Birrs AND NOTES—ACCEPTANCE—LAW OF PLACE.

P.,, a member of a firm doing business in New York, called upon one
H, in Y, 8. 0, requesting him to buy certain cotton, and agreed that,
upon receipt of the bills of lading therefor, his firm in New York would
either remit currency for the price, or would promptly honor drafts
therefor. In an action against H.’s firm to recover the amount of drafts,
drawn in accordance with this agreement, which that firm had refused
to accept or pay, held, that the contract to accept the drafts was gov-
erned by the law of South Carolina, where it was made, and was not
affected by a statute of New York forblddlng a recovery upon a verbal
promise to accept bills of exchange by one who has taken a bill upon such
promise. ,

In Error to the Circuit Court of the United States for the South-
ern District of New York.

This was an action by the Exchange Bank of Yorkville, S. C,
against Samuel T. Hubbard and others, doing business as Hub-
bard, Price & Co., to recover the amount of certain drafts, drawn
on Hubbard, Price & Co. by the firm of Hope & Co. A demurrer
to the complaint was overruled. 58 Fed. 530. Thereafter, upon
the trial, judgment was rendered for the defendants, which was
reversed on error, and a new trial granted. 10 C. C. A. 295, 62
Fed. 112. On the second trial, judgment was rendered for the
plaintiff. Defendants bring error. Affirmed.

Edward B. Hill, for plaintiffs in error.
John R. Abney, for defendant in error.

Before WALLACE and SHIPMAN, Circuit Judges.

SHIPMAN, Circuit Judge. This case comes for the second time
to this court by writ of error. The facts of the case and the law
which was deemed applicable thereto are fully stated in Bank v.
Hubbard, 10 C. C. A. 295, 62 Fed. 112. The new fact of substan-
tial importance which appeared upon the second trial was Price’s
testimony, that, when he said, in his telegram, “drafts on New
York,” he meant on Hubbard, Price & Co., the defendants. The
court charged the jury that the theory of the plaintiff was twofold,
and that, if it succeeded in establishing, either that Hope bought
the cotton and borrowed the money as the agent of Hubbard, Price
& Co., or that, if buying for himself, and selling on his own ac-
count, there was a promise made, on behalf of the defendants,
by Price, that they would accept the drafts, it was entitled to a
verdict. The jury returned a verdict for the plaintiff.

The brief of the plaintiffs in error presents three grounds upon
which they seek to recover the judgment: (1) That, the action
being for a breach of promise to accept bills of exchange, the
statute of New York forbids a recovery by one who has taken a
bill of exchange upon such a promise; (2) that the plaintiff can-
not recover upon any cause of action except the one founded upon
a promise to accept the bills; (3) that there was no evidence to
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justify the theory that Hope & Co. were acting as agents for Hub-
bard, Price & Co.

Upon the first point, this court, in its former opinion, cited the
well-considered opinion in Scudder v. Bank, 91 U. 8. 406, which
turned upon the question of the validity of a verbal acceptance
of a bill of exchange, ag an authority for the proposition that “mat-
ters bearing upon the execution, the interpretation, and the valid-
ity of a contract are determined by the law of the place where
the contract is made.” The defendant insists that, under circum-
stances similar to those in this case, the supreme court subse-
quently held that the law of the place of performance must gov-
ern as to the validity of a contract which was invalid under the
statute of the state in which the contract was made. Hall v
Cordell, 142 U, 8. 116, 12 Sup. Ct. 154. In that case, which was
an action in Illinois, upon the breach of a verbal agreement, made
in Missouri, to accept and pay, in Illinois, drafts drawn upon the
promisor by the promisee, the same being a contract upon which
no action, by a statute of Missouri, could be maintained in that
state, but which was valid in Illinois, it was held that “nothing
in the case shows that the parties had in view, in respect to the
execution of the contract, any other law then the law of the place
of performance. That law, consequently, must determine the
rights of the parties.” This statement of the law is in accordance
with the well-established principle which had been previously con-
cisely stated in Liverpool & G. W. Steam Co. v. Phenix Ins. Co.,
129 U. 8. 397, 9 Sup. Ct. 469, as follows:

“Contracts are to be governed, as to their nature, their validity, and their

interpretation, by the law of the place where they were made, unless the con-
tracting parties clearly appear to have had some other law in view.”

In the case now in question, the facts clearly show that the par-
ties did not have in view, in respect to the execution of the con-
tract, the law of the state of New York. Price, one of the defend-
ants, at Yorkville, 8. C., authorized Hope to state to the Exchange
Bank of Yorkville that the defendants would remit the currency
immediately upon receiving the bills of lading for the cotton, or
would honor drafts promptly, as the bank preferred, and on the
next day sent Hope & Co. a telegram, containing the sentence,
“Drafts on New York, or currency shipment from there as you pre-
fer.” This telegram was shown to the president of the bank, as
Hope & Co./s authority to obtain the money. In view of the de-
fendants’ express promise to remit currency, or to honor drafts
promptly, as the bank preferred, there can be no doubt that the
parties had only the law of South Carolina in view. If the plain-
tiff had had any idea that it was contracting in view of the stat-
utory law of the state in which the drafts were to be accepted, and
that it might be entangled by the law of the place of performance
in regard to a verbal promise to accept drafts, it would have
promptly accepted the promise to remit the currency; in other
words, a promise of prompt cash payment. The conduct of Price
in regard to payment, equally shows that he did not have the
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statute of New York in contemplation as a safeguard or a shield
against the effect of his promise. Moreover, the drafts were cashed
and the advances were made in South Carolina, which Price knew
must be the course of business,—a fact which was regarded, in
Bank v. Griswold, 72 N. Y. 473, to be powerful upon the inferences
to be drawn from the conduct of the parties in regard to their
views respecting the law applicable to the contract.

. The other points which the plaintiff in error presents were fully
considered in the former opinion. The judgment of the circuit
court is affirmed, with costs.

MACK et al. v. PORTER.
(Circuit Court of Appeals, Fourth Circuit. Feburary 4, 18986.)

No. 145.
1. EViDENCE—RELEVANCY.

One P. brought an action against M. and B., upon a contract alleged
to have been made by parol on December 31, 1891, at a conference be-
tween them and one V., the president of the E. Bank, in regard to certain
indebtedness of P. to the other parties, and to the sale and purchase of
stock owned by P. and pledged to the varfous other parties. The de-
fendants denied the making of the contract. Upon the trial, the court
excluded evidence, offered by defendants, as to who prepared an agree-
ment, previously made, between M. and the E. Bank about some of the
stock which agreement was admitted; evidence as to negotiations, pre-
vious to December 31, 1891, between V. and one L. about a sale of the
stock; evidence as to other transactions between P. and M., the only
purpose of which would be to show the feeling between them; evidence,
to expiain testimony given for plaintiff, from which an inference ad-
verse to defendants might be drawn, but of which an explanation had
been given in other testimony admitted; evidence that P., long previ-
ous to December 31, 1891, had misrepresented certain facts material to
the alleged contract, as to which, however, there was no proof that,
at the time of the contract, the defendants were ignorant or misled;
evidence of a threat, made by B. to P., In a conversation prior to De-
cember 31, 1891, such threat having no relation to the alleged contract; and
evidence of conversations, previous to December 31, 1891, in which M.
sald that he would not make such a contract as he was alleged to have
made. Held, that there was no error in any of such rulings, and that the
evidence offered was not admissible as part of the res gestae

8. PRACTICE—AMENDING PLEADINGS ON TRIAL.

It is not error to permit amendments of the declaration, during a trial,
to conform the pleading to the proof upon matters formmg part of the
original cause of action, and introducing no foreign substantive cause;
nor to refuse a continuance because of such amendments, in the ab-
sence of any proof that the same were a surprise, or required the in-
troduction of testimony from witnesses not present.

In Error to the Circuit Court of the United States for the District
of West Virginia.

G. B. Caldwell (of Caldwell & Caldwell) and Chas. V. Meredith,
for plaintiffs in error.

W. P. Hubbard (Harry M. Russell on the brief), for defendant
in error.

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY,
District Judge.



