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Transportation Company except by reference to the value in 1870, it
was considered proper to direct the inquiry to the latter date. Pre-
sumably the value increased; the evidence fully justifies the pre-
sumption. If it decreased the Pullman Company could and should
have shown it. The master’s valuation in 1870 is therefore to be
taken as the value in 1885, when the property should have been re-
turned. The payment of this sum, with interest from January 1,
1885, seems necessary to a just settlement; treating the value of the
use and the rents paid prior to that date as balancing each other.

A decree may be prepared accordingly, dismissing the exceptions
and confirming the report.

DALLAS, Circuit Judge. I concur in the foregoing opinion, and
deem it unnecessary to further extend the discussion of the questions
with which it deals; but may add that the result arrived at by the
master, seems to me to be quite as favorable to the Pullman Com-
pany, as, upon any possible view of the facts and the law, could rea-
sonably have been reached.

AMERICAN MORTG. CO. OF SCOTLAND, Limited, v. OWENS et al.
(Circuit Court of Appeals, Fourth Circuit. February 4, 1896.)
No. 122,

1. MARRIED WOMEN—MORTGAGE OF SEPARATE ESTATE—SOUTH CAROLINA STAT-
UTE.

Under the constitution and statutes of South Carolina relating to the
property and contracts of married women, a married woman cannot pledge
her estate by mortgage, to secure the contract of another, which has no
reference to her separate property, even though that other be her husband,
and the mortgage purports, in positive terms, to bind her separate estate.

2. SaME.

One O., a resident of South Carolina, called upon D., the agent of a for-
eign banking corporation, and applied for a loan upon his wife’s real
estate, situated in South Carolina. D, made out the application, which
Q. signed with his wife’s name, upon D ’s advice that he could do so. 0.s
wife, at the time, in fact, knew nothing about it. D. forwarded the appli-
cation to the banking company, and received from it the mortgage and
note, for execution, and a check for the amount of the loan, drawn to O.’s
order. He took the papers to 0.'s residence, where the note and mort-
gage, and a receipt for the money, were signed by 0.8 wife, at 0.8 re-
quest, without reading them, or hearing them read or explained. D. then
gave O. the check to his order. None of the money was expended for the
benefit of the wife’s estate. Held, that the land of O.’s wife was not bound
by such mortgage, though it contained a clause purporting to bind her
separate property.

Appeal from the Circuit Court of the United States for the Dis-
triet of South Carolina.

This was a suit by the American Mortgage Company of Scot-
land, Limited, against Missouri A. Owens and Raymond Owens,
for the foreclosure of a mortgage. The circuit court dismissed the
bill. 64 Fed. 249. Complainant appeals.

Allen J. Green (John T. Sloan, Jr., on the brief), for appellant.
J. J. Brown, for appellees.
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Before FULLER, Circuit Justice, GOFF, Circuit Judge, and
HUGHES, District Judge.

GOFF, Circuit Judge. The appellant filed its bill in the circuit
court for the district of South Carolina against Missouri A. Owens
and Raymond Owens, praying the foreclosure of a mortgage made
by said Missouri A. Owens, dated March 12, 1886, to secure the
payment of the sum of $2,500, with interest thereon, as shown by
her promissory note, payable to the appellant, the allegation of
the bill being that the conditions of said note and mortgage had
been broken by the failure to pay, when requested, the sum due
on said note. The defendant Raymond Owens was made a party,
because he was the husband of the maker of said mortgage. The
bill charges that the consideration of the note was a loan of $2,500
to the said Missouri A. Owens, at her request, and that it was
stipulated, in the contract relating thereto, that it was to be con-
strued under the laws of the state of South Carolina. The answer
sets up that defendant Missouri A. Owens is a married woman,
and that her husband borrowed the money, for which the note
was given, from W. H. Duncan and the Corbin Banking Company
of New York, the agents of the complainant below, for his own
use and purposes; that she, at her husband’s request, executed
the note and mortgage; that complainant, through its said agents,
knew that her husband would, and did, use the money for the
payment of his own debts, and for his individual purposes, and
that she was not to receive, and did not receive, one dollar of said
loan; that no part of it was expended for her benefit, or for the
benefit of her separate estate. The cause was duly matured for
hearing, and submitted on bill, answer, exhibits, and testimony,
when the court passed a decree dismissing the bill, and from that
order the case comes here on appeal. The court below found
that the loan was made to the husband for his own purposes, upon
the security of his wife’s note and mortgage, and that such a con-
tract, as to the wife and her separate estate, was void, under the
laws of South Carolina applicable thereto.

The questions raised on this appeal involve the construction of
the laws of that state relative to the eontracts of married women,
as well as the finding of the facts from the testimony, and their
proper application to such laws. The constitution of South Car-
olina (article 14, § 8) provides that:

“The real and personal property of a married woman held at the time of
her marriage, or that which she may thereafter acquire, either by gift, grant,
inheritance, devise or otherwise, shall not be subject to levy and sale for her

husband’s debts, but shall be held as her separate property, and may be be-
queathed, devised or alienated by her, the same as if she were unmarried.”

An act of the general assembly (14 St. at Large, 325), passed
in 1870, relative to the rights of married women, under such
provision of the constitution, conferred upon them the same power
to contract, and be contracted with, as if they were sole. Pelzer
v. Campbell, 15 8. C. 581. In December, 1882, the general as-
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sembly of South Carolina passed an act, amending the act of 1870,
which, as so amended, reads as follows:

“A married woman shall have the right to purchase any species of prop-
erty in her own name, and to take proper legal conveyance therefor, and to
contract and be contracted with as to her separate property in the same man-
ner as if she were unmarried: provided. that the husband shall not be liable
for the debts of the wife contracted prior to or after their marriage, except
for her necessary support.” Gen. St. 1882, § 2037.

It is under this enactment that the contract in question is to
be construed. It is certainly true that, nnder the common law,
a married woman could not have made the note and mortgage now
in suit. If they can be maintained, it must be by virtue of the
constitutional provision and the legislative enactments before men-
tioped. The supreme court of South Carolina has given us the
proper construction and true meaning of said provisions, so that
it is now no longer an open question, whatever the diversity of °
opinion relative thereto may have formerly been. The only con-
tract which a married woman, in South Carolina, is authorized to
make must not only relate to her separate estate, but it must be
in regard to her individual property. She may, in positive terms,
in a writing signed by her, declare that her object is to bind her
separate estate, and still she would not be bound by it, unless it
was clearly shown that the contract was intended to benefit her
separate property, or that it in fuct concerned or had reference to
such property. Under said legislation, a married woman cannot
pledge her estate by mortgage, for the purpose of securing the con-
tract of another, which has no reference to her separate property,
even though that other be her husband. In the case of Bates v.
Mortgage Co., 37 8. C. 88, 16 8. E. 883, the following language was
used in the decree, which was affirmed by said court, in construing
the legislation referred to:

““We think it is now the settled law of this state that it iS necessary, in an
action to enforce a contract executed by a married woman, to show that such
contract was made with reference to her separate estate; that the burden of
proof is upon the party seeking to enforce such contract; and that, while a
married woman may borrow money for her own use, either directly, or by
her husband, as her authorized agent, and secure the same by a valid mort-
gage of her separate estate, yet she cannot do this for the benefit of her hus-

band, provided the lender has knowledge of such intended use when he makes
the loan.”

In the case of Salinas v. Turner, 33 8. C. 231, 11 8. E. 702, Chief
Justice Simpson, delivering the opinion of the court, said:

“Now, it has been held by this court, in several cases recently decided, that,
while a married woman may borrow money for her own use, etc., and secure
the same by a valid mortgage, yet that she cannot do this for the benefit
of her husband, provided the lender has knowledge of such intended use.
This has been so recently and so plainly decided that we do not deem it
necessary here to examine into the reason and foundation of the proposition.
We think it sufficient simply to refer to the cases, to wit: Tribble v. Poor
(8. C) 8 8. E. 541; Gwynn v. Gwynn (S. C) 10 8. E. 221; Greig v. Smith,
29 8. C. 426, 7 8. E. 610. If these cases have not established this proposition
beyond controversy or doubt, then we do not know how a legal proposition
could be established; certainly not by the decisions of a court of last resort.”
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In the case of Greig v. Smith, supra, Judge McIver, in his opinion,
says:

“If a married woman, either personally or through an agent, obtain ad-
vances, ubder a representation made In the instrument intended to secure
such advances, that the same are to be used in carrying on business for her-
self, whether the same is to be conducted by herself personally or by an agent,
she is estopped from afterwards denying such representation, as it would
be a fraud upon the person making the advances; and, surely, the faithless-
ness of her agent, in misapplying the money advanced, cannot affect the
rights of the person advancing the money, without it is shown that be par-
ticipated in-such misapplication. Where, however, a married woman executes
an obligation to pay the debt of another, her intention to bind her separate
property, though expressed in the clearest and strongest terms, does not
estop her from disputing her legal liability for the payment of such debt,
for the simple reason that the law has denied to her the power to contract
such a debt, and therefore the expression of her intention to do that which
she has no power to do cannot bind her. But, inasmuch as she bas been in-
vested with power to contract with reference to her separate estate, her rep-
resentation that a given debt is of that character will estop her from after-
wards disputing that fact, unless it be shown that the creditor knew, at
the time the debt was contracted, that such representation was not true;
for, in that case, the creditor would not be misled, and there would, therefore,
be no ground for the estoppel.”

So far as the law of this case is concerned, we have no trouble;
and a careful study of the evidence forces us to agree with the court
below in its findings as to the facts. We are unable to see the facts
as the counsel for the appellant presents them. If we did, it would
follow that appellant’s insistence should be sustained, and the decree
complained of be reversed. Briely stated, the testimony shows as
follows:

The American Mortgage Company, a corporation organized under
the laws of Great Hritain and Ireland, was engaged in business in
the United States; its managing agent, J. K. O. Sherwood, residing
in the city of New York. Ir 1883 he, with representatives of the
Corbin Banking Company of New York, went to Columbia, 8. C., for
the purpose of investigating the financial situation, and determining
as to the propriety of establishing their business in that state. While
80 there they met and advised with one W. H. Duncan, of Barnwell,
S. C. Soon after this visit the American Mortgage Company com-
menced to make loans in that section of the state on the security of
real estate. The Corbin Banking Company was organized in 1874,
its purpose being to carry on a general banking business, and to
negotiate loans on the security of improved farms. It commenced its
negotiations in South Carolina very soon after said conference with
W. H. Duncan, furnishing him with all the necessary blanks to be
used by applicants for loans, and which, when properly filled up, gave
to the lender information as to the character of the applicant and the
sufficiency of the security offered. A party desiring to negotiate a
loan would apply to Duncan, who would see that the questions asked
in the application were answered and the blanks all properly filled,
“after which the paper would be sent to the Corbin Banking Company,
in New York. If that company was satisfied, the application was
accepted, and the notes, with the mortgage, for the borrower to sign,
were prepared under the direction of its officials, and, with the check
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of that company for the amount of the loan, less commissions, were
sent to Duncan, who had them executed and returned, after which
they were delivered to the American Mortgage Company, which paid
to said Corbin Banking Company the full amount called for by the
notes. Duncan advertised, in the papers published where he lived,
that he had large sums of money to loan. He procured the borrow-
ers, supervised the execution of the papers, made abstracts of the
titles, reported as to the value of the property offered as security,
and took contracts, from those desiring such loans, by which the bor-
rower generally agreed to allow said Duncan and the Corbin Company
20 per cent. of the sum borrowed as commissions for negotiating the
loan. If default was made in the payment of either the interest or
the principal when due, the Corbin Company so advised Duncan, and
he proceeded to foreclese the mortgage and remit the proceeds to the
lender. It was shown that Missouri A. Owens, the defendant, was
the owner of the land conveyed by the mortgage, and that her hus-
band, Raymond Owens, was without property himself, but that he
lived on the land with his wife and managed the same; that Duncan,
who lived near them, advertised that he had money to loan; and that
Raymond Owens, without the knowledge of his wife, went to Duncan,
and asked him for a loan, offering as security his wife’s real estate.
Duncan advised him that he could secure the loan, and made out
the applieation for him, when Raymond, with the approval of Dun-
can, signed his wife’s name to it. He did not ask for the loan for
his wife, but for himself. The application, so signed by the husband,
was not seen by the wife until after this suit was brought. While
she was informed, before the mortgage was given, that an application
had been made by her husband for a loan on her property, she was
not told that it was in her name. She had not authorized the ap-
plication, nor the signing of her name toit. Duncan sent the applica-
tion to the Corbin Banking Company. It was stated, in the applica-
tion, that part of the money was to be used in building a gin house
on the land to be conveyed to secure the loan; but none of it was
so used, and no part of it went to the wife, nor was it expended for
the benefit of her separate estate. The note and mortgage were
prepared under the direction of the Corbin Company, in New York,
and sent to Duncan, in South Carolina; and he took them to Mrs.
Owens, after having arranged for a conference with her, through her
husband, who had asked her to sign them. Neither the note nor the
mortgage was read or explained to her. She was told where to sign
them, and she signed as she was requested to do. The note and the
mortgage were then retained by Duncan, who gave to Raymond
Owens—he having been present during the execution of the papers—
a check, payable to his order, for the amount of the note less com-
missions and costs; his wife giving her receipt for the same. This is,
in substance, all the testimony relating to the procurement of the
loan and the execution of the papers connected with it.

‘We think it is clear that, as to this transaction, Duncan was not
the agent of Missouri A. Owens, but was the agent of Raymond
Owens. She had not requested the services of Duncan, nor had she
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authorized any one to do so for her. He had not talked with her,
nor communicated with her on the subject, until he called to see her,
in order to close the negotiations he had undertaken for her husband.
The claim of the appellant, that, when Mrs. Owens signed the note
and executed the mortgage, she ratified the.previous acts of her hus-
band relating thereto, and that she was, therefore, estopped from
denying them, is, in the light of the evidence, without merit; for the
matter was not explained to her, she was not advised that the ap-
plication for the loan was in her name, nor was she told that it stated
that the money was for her use, and that it was to be expended on
her property. As the transaction then appeared to her, it was an
effort on the part of her husband to borrow money, the payment of
Wwhich, with the interest that might accrue thereon, she was to secure
by her note and a mortgage on her land; and we think Duncan so,
in effect, considered it, evidently believing that, under the law then
existing, the wife could secure such a debt by a conveyance of her
separate estate. That she was willing to do so is shown by what
took place at the time when Duncan gave his check for the money due
on the loan; but that she had no power so to do, she being a married
woman, is also plain, and therefore her willingness, and her intention
to so secure the debt of her husband, would not make the act valid
and binding upon her. On this point we quote, with approval, the
following words from the opinion of the court below, viz.;

“As Mrs. Owens was a married woman, with a limited power to contract,
a person dealing with her must take notice of her disability; and, when he
seeks to enforce this contract, the burden is upon him to show that it is one
a married woman is capable of making. Ile must show that she had the
power to make the contract. To do this, e must show that the money was
borrowed for her use. If it were, she would be liable; if not, she would not
be liable, even though she expressly declared her intention to bind her sep-
arate estate, in the obligation given to secyre the repayment of the money
borrowed, for the simple reason that, in the latter case, she had no power to
make such a contract, and her intention to do that which she had no power
to do is wholly insuflicient to bind her legally. Savings Inst. v. Luhn, 34 8. C.
186, 13 8. E. 357. Who, then, borrowed this money? The husband acted. Did
he act as his wife’s agent? Did Duncan deal with him as such, believing, or
having reason to believe, that Mrs. Owens was the principal, that she was the
borrower, that the money was borrowed for her use, and that her husband
was only the agent? Owens told him that he wanted the money, and that he
wanted the loan on his wife’s estate. He did not say that his wife wanted
it; nor did he say that it was for her use, nor that his wife authorized him
to borrow it. When Duncan prepared the application, Owens asked him if
he could sign it. He did not profess to have authority from his wife to sign
it. Apparently the question meant, ‘Being her husband, have I a right to
sign for my wife? Duncan seemed to think that he could. Now, the hus-
band is never, qua husband, the agent of the wife. Such agency is never
presumed, it must be proved, and must be proved like every other fact.
Merely signing his wife’s name does not prove that he was the agent,
especially when he signed it under the advice of Duncan. The application
was a contract, the foundation of the loan. So far there is nothing to show
that it was Mrs. Owens' contract. Did she subsequently ratify it or afirm
it? Or, if not, is she estopped from denying that it is her contract? In order
to prove that she ratified or confirmed the act of her husband, it must be
shown that she had full knowledge of the facts concerning it (Drakely v.
Gregg, 8 Wall. 267); and in order to estop her it must be shown that she held
out her husband to the world as her agent, or that, in this transaction, she
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had fut him in possession of all the indicia of authority to act for her as her
agent.”

That Duncan, as to the execution of the note and mortgage, was
the agent of the appellant, does not admit of doubt. They were
sent to him, in order that he might have them signed and properly
authenticated; and, as to them, he represented the American Mort-
‘gage Company, to whom the note was payable, in whose name the
mortgage was given, and which said company was fully aware that
such proceedings would be taken by him, not only in this, but in all
other like cases, So far as the appellant is concerned, Duncan’s au-
thority may have been confined to the particular matters mentioned,
and his agency may have been special as to them; but it follows,
nevertheless, that Mrs. Owens was, in effect, dealing with the com-
pany, and that it was not only bound by the acts of Duncan, but that
his knowledge was its information as to the matters so confided to,
and then necessarily considered by, him. That Duncan well knew,
at the time the papers were signed, that the husband was in fact the
borrower, and that he was endeavoring to secure the loan by the note
of his wife and the mortgage of her property, is apparent; and to
hold otherwise is to ignore the evidence, and place an estimate on
his ability and character not justified by the facts as they appear to
us in the record of this cause. We conclude that Mrs. Owens did
not bind ber separate estate, that the mortgage cannot be enforced,
and that the bill was properly dismissed.

It follows that the decree appealed from should be affirmed, and it
is 80 ordered. ’

SCANLAN et al. v. TENNEY et al.
(Circuit Court, D. Connecticut. February 15, 1896.)

NxeLIGENCE—CARRIERS OF PASSENGEXS.

Plaintiff was a passenger on a steamboat managed by defendants.
The boat arrived at the wharf, where plaintiff was to land, at 8:30 p.
m., on an evening when the sun had set at 7:25, and the moon had risen
at 8:21, there being some clouds in the sky. There was a lamp on the
boat, the light from: which was thrown by a reflector away from the
gang-way by which passengers were to land, and there was a light on
the wharf, at some distance from the gang-way, which would be di-
rectly in the eyes of passengers landing from the boat. The gang-
way iz the boat’s side was 4 feet wide, and was opposite a brow or
slope in the side of the wharf which was over 6 feet wide, but the
gang-plank by which passengers were to land was only 28 inches wide,
and had no railing. In passing from the DLoat to the wharf, plaintiff
fell, and was injured. Held, that defendants were negligent in failing
to provide sufficient light to guide passengers in landing, and were
liable for the damage suffered py plaintiff,

Case, Eley & Case, for plaintiffs.
F. T. Brown and A. F. Eggleston, for defendants,

TOWNSEND, District Judge. This is a hearing in damages en
a default in an action brought by James J. Scanlan and Mary F.
Scanlan, his wife, to recover $25,000 for injuries claimed to have

v.72r.no.3—15
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been sustained through the negligence of defendants. Upon the
evidence therein, I find the following facts: The plaintiffs are citi-
zens of the city of St. Louis, state of Missouri, and the defendants
were, on the 29th day of June, 1893, the executors of the last will
and testament of Albert P. Sturtevant, and, as such, were engaged
in managing and sailing a steam vessel called the Osprey, which
carried passengers from New London, in the state of Connecticut,
to a wharf néar the Ft. Griswold House, at Eastern Point, opposite
said New London. At about half past 8 o’clock in the evening
on said 29th day of June, said Mrs. Scanlan, being a passenger from
New London on said boat, in attempting to pass therefrom onto
said wharf at said Ft. Griswold House, fell, and sustained painful
injuries, including a sprained ankle, from which she had not en-
tirely recovered at the date of this hearing. On said evening the
sun had set at 7:25, and the moon rose at 8:21. It was a fairly
clear night, and there was a lamp on the forward end of the engine
room, about 6 feet above the deck, and about 15 feet from the
center of the gang-way near where Mrs. Scanlan fell. Said lamp
held a pint of kerosene oil, and had an 8-inch reflector, and glass
sides, 8 by 12 inches in size, and was lighted at the time of the
accident. The gang-way was 4 feet wide. There was a depres-
sion or brow in the surface of the wharf, which gradually sloped
down to about 2 feet below the level of the wharf at its edge, at
which point it was 6 feet and 84 inches wide. When the boat
came up to the wharf on the night of the accident, the tide was
about seven-eighths high, and there was a distance of some 15 to
18 inches between the level of the deck and the level of the foot
of the slope of said brow. In going onto the wharf, the plain-
tiff fell from the boat or the gang-plank down into said brow.
Whether the gang-plank was or was not put out it is impossible
to say with certainty, and, in the view herein taken, it is imma-
terial, If it were necessary to the decision of the case, I should
find, from the preponderance of testimony, that it was put out.

It is claimed that, at the time of the accident, there was suffi-
cient light from the twilight and moon alone, provided such light
were unobstructed, to enable a person to distinguish said gang-
plank. But there were some clouds that evening. The moon rose
less than 10 minutes before the accident, from a point behind some
of the houses on the shore, and there was a light on the wharf 69
feet distant, which, while it would not have thrown any light
down into said brow, would have been almost directly in the eyes
of a person passing off said gang-way. As to the light on the for-
ward end of the engine room, its reflector projected the rays for-
ward, and a stanchion slightly interfered with its side rays. Other
passengers were passing off the boat or gang-plank at about the
same time. Comstock, who had charge of putting out the gang-
plank, testified that a person coming on to the gang-plank would
shut said light off from it, and the captain of the boat acknowl-
edged that said light would be shut off by persons getting in front
of it. Said gang-plank was 28 inches wide, without any side rails,
It is claimed that it was suitable for such a boat, and that it
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would have been impracticable either to use one as wide as said
brow or slope, or to have a railing thereon. It is farther claimed
that as defendants were only managing the boat, and had no ¢on-
trol over the wharf, they were not liable for the absence of lights
on the wharf.

Common carriers of passengers by water, as well as by land, are
bound to provide reasonably safe means of exit for passengers us-
ing due care. Inasmuch as the gangway was 4 feet wide, and the
slope 6 feet and 8% inches wide, a person of ordinary prudence
would be justified in supposing either that the gang-plank would,
at least, be of substantially equal width with the gang-way, or
that otherwise there would be some warning as to its size or loca-
tion, such as a railing thereon, or a light so located as to throw
its rays onto said gang-plank or into the slope. It may be as-
sumed that a railing was impracticable, and that defendants had
no control over the wharf. In that event, however, the reason-
able care required of the defendants, in order to comply with their
legal duty of furnishing a safe exit, required that they should
adopt some other suitable means for warning the passengers of
the danger involved in passing, in such circumstances, over a gang-
plank only 28 inches wide. I find that the light which was pro-
vided was insufficient; that, if there was any light from the moon
or the lamp on the wharf, it was quite as likely to interfere with
a view of said gang-plank as to assist a person in passing over
it. The plaintiff has shown by a preponderance of evidence that
the defendants were negligent, and that she was not guilty of
negligence which contributed to cause the injury. I assess her
damages, including expenses for physicians, medicines, etc., at $1,500.

Let judgment be entered for plaintiffs in aceordance with this
opinion,

NEW ORLEANS & N. E. R. CO. v. MERIDIAN WATERWORKS CO.
(Circuit Court of Appeals, Fifth Circuit. February 4, 1806.)
No. 438.

CONTRACTS—BREACH—DAMAGES.

The N. R. Co. brought an action against the M. Waterworks Co., al-
leging that a contract had been made between the parties by which, for
a certain price, the waterworks company agreed to furnish, at the shops
and tanks of the railroad company, a sufficient supply of water, at not
less than 60 pounds pressure, for all purposes for which it might be
needed or used; that one of the purposes for which water was needed was
the extinguishment of fires which might break out in the shops, and that
this was known to the waterworks company; that, during the existence
of the contract, a fire broke out in the shops; that at the time there was
not a pressure of 60 pounds in the water pipes, but only 25 pounds; that,
if there had been a pressure of 60 pounds, the fire could have been ex-
tinguished, but, in consequence of the deficient pregsure, the shops and
tanks were destroyed. Judgment was demanded for the value of the prop-
erty destroyed. /fleld that, if the allegations of the complaint were proved,
the plaintiff would be entitled to recover, and it was therefore error to
strike out all the plaintiff’s evidence, and direct a verdict for the defend-



