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hear this case de novo. But this practice is one to be used cautiously,
and in cases of extreme necessity, Besides this, there is much force
in the objection taken in The Philadelphian, supra: “In any case in
which all the proofs are not reduced to writing in the district court,
and no equivalent is found in the record, we have no power except
to decline to try the facts anew.”

There being mo precedent for or against the course which sug-
gests itself to us, we will pursue it. That is to remand the case
without prejudice to the court below, with instructions to grant a
new trial. We have no right to prescribe any rule for the district
courts, and have no desire to dictate to them. It is suggested, how-
ever, as a convenient practice, that some rule be made requiring the
testimony, or at least the substance of the testimony, taken at the
trial in a cause of admiralty and maritime jurisdiction, to be re-
duced to writing. Parties to such cases are notified that the present
case cannot be relied on as a precedent, and "that in the future the
party through whose omission or neglect the testimony or any part
of it taken at the trial is not before this court, when the cause
comes up on appeal, must suffer the consequence. Cause remanded,
without prejudice, for a trial de novo in the district court.
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BLACKSHERE v. PATTERSON et al.
{Circuit Court of Appeals, Fourth Circuit. February 13, 1896.)
No. 161,

CONTRACTS—CONSTRUCTION AND EFFrecT—OCEAN FREIGHTS,

In April, 1894, a cattle shipper contracted with the agents of a steam-
ship line to ship cattle from Baltimore to Liverpoof, during the four months
beginning with the 1st of September following. The rate of freight per
head was to be ‘‘the average rate of freight received by the Boston-Liver-
pool steamers, month by month, during the existence ot this contract.”
During the four months of the contract there were but two Iines of steam-
ers carrying cattle from Boston to Liverpool, and the only cattle carried
by them were taken under contracts previously made, with two shippers,
who paid, respectively, 46 and 50 shillings per head. Before the 1st of
September, however, rates for cattle from other ports had very materially
declined, and the shipper claimed that he was only bound to pay the
average rate from such ports during the four months of the contract.
Held that, as the terms of the contract were entirely clear, the shipper was
bound to pay the average rate from Boston, namely, 48 shillings per head,
notwithstanding the fact that such rate was fixed in ddvance by the con-
tracts mentioned,

Appeal from the District Court of the United States for the
District of Maryland. .

This was a libel by George F. Patterson and Robert Ramsey
against Elias A. Blackshere to recover freight alleged to be due
upon certain shipments of cattle. The district court rendered a
decree in favor of libelants, and the respondent appeals.

The libelants, appellees here, are the agents of the Johnston Line of steam-
ships between Baltimore and Liverpool, England. The respondent, appellant
bhere, is a large shipper of cattle from this country to Europe. In April,
1894, the appellant made a contract with the appellees to ship cattle by their
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line of steamers from the port of Baltimore to Liverpool. Shipments were te
be made during the four months from September 1, 1894, to December 31,
1894. The shipper was not willing to agree in advance on a fixed rate of
freight, but evidently desired to take advantage of any fluctuation in the
freight market. The libelants were willing to meet him in this regard. There
are several ports in the United States from which cattle are shipped to
Europe. Baltimore, Newport News, New York, and Boston enjoy the largest
part of this business, Of these ports, Boston has an advantage over the oth-
ers named, in that it is two or more days nearer to KEnglish ports than they
are. Instead, therefore, of adopting as a standard of freight charge the rates
of these other ports, or any of them, or the average rates from all the other
American ports, the parties agreed to take the Boston rates as their measure
of charge. The contract is in these words:

“The freight is payable upon said cattle at the average rate of freight re-
ceived by the Boston-Liverpool steamers, month by month, during the ex-
istence of this contract, British sterling per head on the number shipped at
Baltimore, whether delivered alive, or not delivered at all, and is payable at
Baltimore."”

There were two lines out of Boston to Liverpool engaged in the transporta-
tion of cattle, one known as the “Warren Line,” and the other known as the
“Leyland Line.” These were the only lines carrying cattle, and the steam-
ships of these lines were the only steamers which carried cattle between Bos-
ton and Liverpool during the four months specified in this contract. The
Leyland Line had a contract with Swift & Co., large dealers in cattle and
dressed meats, made in August, 1894, whereby the whole space room in their
steamships in each succeeding voyage during each month was let at the rate
of 46 shillings per head for each one of these months. The Warren Line had
two contracts, one with Swift & Co., daved 31st July, 1894, the other with
Hathaway & Co., dated the 23d of August, 1894, whereby the whole space in each
of their steamships for the respective voyages during each of the four months
from September to December was let at 50 shillings per head for each of these
months, These rates were all fixed in advance. These steamships each re-
ceived the freight at these rates. In the month of August the demand for
freight room for cattle, which before that time had been very great and
urgent, ceased, and, a® the expression is, “freights broke,” The rates at other
American ports fell. There were no other rates at Boston than those stated
above. Libelants carried the cattle for respondent, and presented a claim
against him for 48 shillings per head upon cattle carried by them under the
contract above set forth. Forty-eight shillings is the average between 50
shillings, received by the Warren Line, and 46 shillings, received by the Ley-
land Line. Respondent refused to pay this rate. The libel was then filed,
the answer put in, and testimony taken. The fourth paragraph of the libel
alleges that, during the months of September, October, and November, the
average rates received by the Boston-Liverpool steamers, month by month,
was 48 shillings British sterling per head for cattle. The answer to the
fourth paragraph categorically denies it, and avers that the average rate of
freight received during these months by the Boston-Liverpool steamers, month
by month, was between 25 and 30 shillings British sterling per head of cattle.
The district court decided in favor of the libelants, whereupon an appeal was
allowed and taken to this court.

F. C. Slingluff, for appellant.
Arthur George Brown and Frederick W. Brune, for appellees.

Before SIMONTON, Circuit Judge, and HUGHES and PAUL,
Distriet Judges.

SIMONTON, Circuit Judge (after stating the facts). The parties
to this contract were men of experience and ability. FEach knew
precisely what he wanted. The language of the contract is care-
fully chosen and clearly expressed. The shipper wanted to take
advantage of any fluctuation of freights in his favor. The agents
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of the shipping line were not afraid to take the risk. The ship-
per would not agree to the rates fixed so long in advance, and he
therefore adopted the standard by which it could be fixed in the
future. He did not select as this standard freight rates which
might be prevailing at neighboring ports, nor the average freight
rates from all, or any, or two or more, American ports. No doubt
he saw the advantage Boston would enjoy if the competition for
freight should become eager and fierce, and he selected Boston
rates as his standard. Nor did he content himself with the rates
charged or to be charged. Carefully avoiding the result of re-
bates and concessions, he adopted as his standard the average rate
of freight received—that is, actually received—by the Boston-Liver-
pool steamers. So the shipping agents agreed to carry his cattle
during the last four months of 1894, and were content to receive
therefor the average rate of freight received by the Boston-Liver-
pool steamers, month by month, during the existence of the con-
tract. The Baltimore Line did carry the cattle. The testimony
establishes ihat the Boston-Liverpool steamers did carry cattle
during these same months; that only two lipes, and only the
steamships of these lines, carried cattle between Boston and Liver-
pool during these months; that one of these lines received, month
by month, for such carriage, 46 shillings per head as freight, and
that the other line received, month by month, for such carriage,
50 shillings per head, the average being 48 shillings per head. The
claim of the libelants is in the very words of the contract. The
appellant contends that these rates so received by the Boston-
Liverpool steamers were fixed in advance for the whole time, and
that he meant rates fixed month by month, in accordance with the
law of supply and demand. The contract does not say so. In-
deed, how could the contract limit itself to rates fixed just before
or during the performance of the contract? Cattle are not like a
bill of goods in a warehouse near a wharf. It takes time to tranps-
port cattle to a port and prepare them for shipment. Freight
engagements for cattle in quantities must be made in advance,—
can scarcely be made at the beginning of or during the month of
actual shipment. At any rate, this contraet is absolutely silent
as to the date when the rates were to be fixed. It confines itself
to the rate of freight which was received. The appellant seeks
to confine the libelants to rates of freight prevailing or received
at other American ports, and to ignore the rates received at Bos-
ton by Boston-Liverpool steamers. DBut, when the contract was
made, he selected the rates of freight received by the Boston-Liv-
erpool steamers,—not rates prevailing, nor rates charged, but rates
received,—in preference to freight rates at any one or some or
all of the other American ports. If the demand for freight room had
continued and increased, and if at all other American ports it had
risen to 76 or 100 shillings per head, but the Boston-Liverpool
steamers, bound by their contract, could not take advantage of
it, could we compel the shipper here, in spite of his contract, to
ignore the lower Boston-Liverpool rates, and to pay the higher
rate, because it prevailed at other ports? “Non heec in feedera
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venit.” So the appellant is bound by the terms of his contract, how-
ever unexpected to him may be its result.
The decree of the district court is affirmed, with costs.

THE NICARAGUA,
NICOLAYSEN v. ORR & LAUBENHEIMER CO., Limited.
(Circuit Court of Appeals, Fifth Circuit. January 28, 1896.)
No. 439,

1., CHARTER PARTY—DEMISE OF SHIP—AGENCY OF MASTER.

Under a charter party whereby the general owner retaing possession,
command, and navigation of the ship, the master is the owner’s agent,
charged with the duty of getting proper entrance permits to the ports
within the charter limits; and, for his default therein, the ship and her
owner are liable.

2. SAME—DETENTION AT QUARANTINE—LIARILITY FOR Loss oF CArco.

Under a charter party not amounting to a demise, the ship is liable
to the charterers for damage to perishable cargo, resulting from de-
tention at quarantine because of the master’'s act in taking on board,
without the charterer’s consent, a passenger who was without the
health certificate which the master knew would be required at the port
of destination. 71 Fed. 723, affirmed.

Appeal from the District Court of the United States for the South-
ern District of Alabama.

This was a libel in rem by the Orr & Laubenheimer Company,
Limited, against the Norwegian steamship Nicaragua (G. Nicolaysen,
claimant), to recover, under a charter party, for damage to perishable
cargo, accruing during detention of the vessel in quarantine at the
port of Mobile. The district court rendered a decree for the libelant
(71 Fed. 723), and the claimant appealed.

Gregory L. & H. T. Smith, for appellant,
H. Pillans, for appellee.

Before PARDEE and McCORMICK, Circuit J udges, and BOAR-
MAN, District Judge.

MeCORMICK, Circuit Judge. This case was begun on August 24,
1894, by the libel of the appellee, seeking to recover damages for
the alleged violation of a certain charter party, then existing be-
tween the libelant and the owners of the steamship, in that after the
vesse]l had left Bluefields, Nicaragua, destined for Mobile, Ala., with
a cargo of perishable fruit, the master thereof received and know-
ingly took on board at Bluefields a passenger, and brought him to
Mobile, whereby, on arriving at Mobile, the steamship Nicaragua
became and was detained by the quarantine authorities at that port,
for fumigation, for a space of three entire days, which detention,
the libel alleges, arose alone from the violation by the master of
the quarantine regulations in bringing the passenger to Mobile. It
is conceded by all that this vessel did arrive at quarantine station,
Mobile Bay, on Saturday, the 19th of August, and was there de-



