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these changes were substantial is indisputable, since they included
the title role, which was played by Willard Lee, instead of M. B.
Curtig, whose name was the only one submitted for approval to
complainant. There is no protense that Lee’s name was ever sub-
mitted to Lowenfeld, nor any opportunity given him to approve or
disapprove. Defendants’ counsel construe the fourth clause of the
contract as if it read simply, “Competent actors only shall be al-
lowed to play.” It is not susceptible of such construction. Tt
provides that approval shall not be unreasonably withheld, but,
as was pointed out in the earlier opinion, distinctly and expressly
provides for a submission of the names to Lowenfeld, and oppor-
tunity to express approval or disapproval. Where the language
of a written contract is not ambiguous or technical, and there is
no evidence of fraud, omission, or mistake, courts will not alter
its terms. O’Brien v. Miller, 14 C. C. A. 570, 67 Fed. 605. Under
‘this clause, as it reads, the party of the second part must “sub-
mit the names” of the proposed actors for approval, and if he
wishes to provide for the appearance of an “understudy” in any
substantial and important part, in case of the unexpected in-
ability of the actor selected for that part to perform, he should
submit the name of the “understudy” as well. As the written con-
tract in this case is unambiguous, the court should determine all
questions arising upon undisputed facts according to its terms,
until some modification of those terms be effected by acts of the
parties, or until some equitable estoppel may preclude one or the
other from insisting upon its observance. The circumstance that
this second breach occurred after the commencement of the suit
is immaterjal. Equity practice does not require the institution of
a new suit where the matters complained of may be appropriately
set forth in a supplemental bill, which is the case here.
The motion is denied, and preliminary injunction continued.

RAY v. TATUM,
(Circuit Court of Appeals, Fifth Circuit. January 7, 1896.)
No. 418.

1. MORTGAGE FORECLOSURES—FEDERAL EqQUITY JURISDICTION—DEED ABSOLUTB
IN FokM—S8TATE STATUTES.

A deed absolute in form, given as security for a loan of money, and
executed contemporaneously with the debtor's notes and with a bond to
reconvey, ‘given by the grantee, all in accordance with the provisions of
the Georgia Code (sections 1969-1971), may be foreclosed as a mortgage,
by a suit in equity in a federal court, notwithstanding that the above
Code provisions give a special remedy at law; for the equity jurisdiction
of the federal courts cannot be limited by state legislation.

2. SAME—PRESENTMENT OF NOTE FOR PAYMENT.

Failure to present a note for payment at a bank where it is made paya-
ble;, but where the maker at the time has no funds, and in a state in which
he does not reside, 1s no defense to a suit to foreclose a mortgage securing
the debt, where the note contains an express stipulation that the maker
and indorsers severally waive presentment for payment, ete. 69 Fed. 682,
affirmed. :
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Appeal from the Circuit Court of the United States for the North-
ern District of Georgia.

This was a bill by Eleanor Tatum against Lavender R. Ray to
foreclose, as a mortgage, a deed absolute in form. In the circuit
court there was a decree for complainant. 69 Fed. 682. Defend-
ant appeals,

The material facts were as follows:

On March 1, 1893, the defendant executed to Charles A. Francisco his
promissory note for $3,500, due five years after date, together with 10 coupon
interest notes for $122.50 each, due semiannually, on the 1st days of March
and September of each year. The principal and interest notes were each
made payable to the order of Charles A. Francisco at the Second National
Bank of Richmond, Ind. The principal note recited that “it is expressly
agreed that if default be made in the payment of any one of the coupons
hereto attached, representing the semiannual interest on this note or any part
thereof, as they severally become due, then the whole principal sum repre-
sented by this note shall, at the option of the holder thereof, immediately
become due, and, together with all arrearages of interest thereon, may be col-
lected; time being of the essence of tbis contract.” "To secure the payment
of said notes, the defendant, on March 1, 1893, executed and delivered to
Charles A. Francisco a warranty deed to certain lands described therein. This
deed recites that “this conveyance is made by said party of the first part
to secure a loan of $3,500, made to him by the second party hereto, under
the conditions of a certain bond for reconveyance executed by said second
party, which said bond is made a part hereof, and the covenants of which
sald first party hereby undertakes to perform. This deed and said bond are
executed to conform to sections 1969, 1970, and 1971 of the Code of Georgia.”
On the same day, Charles A. Francisco executed and delivered to appellant
his bond for reconveyance, known in Georgia as a “bond for titles,” which,
among other things, recited that “the deed above referred to and this bond
being executed in reference to each other, and to conform to sections 1969,
1970, and 1971 of the Code of Georgia, and are to be construed and enforced
according to the provisions thereof.” These notes were transferred by in-
dorsement to Eleanor Tatum, the complainant; and on Mareh 7, 1893, Charles
A. Francisco conveyed by deed to her the fee-simple title to said property,
subject to said bond for titles referred to. The second coupon interest note
which fell due March 1, 1894, was not paid at maturity. It appeared that
this note was not presented at the Second National Bank of Richmond, Ind.,
where it was made payable, but at the time it fell due was in the bhands of
the Merchants’ Bank of Atlanta, Ga., for payment. On June 8, 1894, com-
plainant filed her bill in the circuit court for the Northern district of Georgia,
praying a foreclosure of the instrument as a mortgage. Defendant demurred
to the bill, on the ground, among others, that there was a plain and adequate
remedy at law, in the manner prescribed by the above provisions of the
Georgia Code, in aceordance with which the instruments were executed. The
demurrer was overruled, the court holding that, notwithstanding the existence
of these remedies, the complainant still had a right to foreclose the instru-
ment in equity as a mortgage. Thereafter, upon final hearing, the court
held that, as the maker of the notes lived in Atlanta, Ga., and had no funds
in the Indiana bank, at the maturity of the interest note upon which default
was made, the failure to present the note at that place was no defense to the
foreclosure suit, and the foreclosure decree appealed from was accordingly
entered.

The sections of the Code referred to in the instruments are as
follows:

“Sec. 1969. Whenever any person in this state conveys any real property
by deed to secure any debt to any person loaning or advancing said vender
any money, or to secure any other debt and shall take a bond for titles back
to said vender upon the payment of said debt or debts, or shall in like manner
convey any personal property by bill of sale, and take an obligation blnding
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the person to whom said property was conveyed to reconvey said property
upon the payment of said debt or debts, such conveyance of real or personal
property shall pass the title of said property to the vendee, provided that the
consent of the wife has been first obtained, till the debt or debts which said con-
veyance was made to secure shall be fully pald, and shall be held by the
courts of the state to be an absolute conveyance, with the right reserved by
the vendee to have said property reconveyed to him upon the payment of the
debt or debts intended to be secured, agreeable to the terms of the contract,
and not a mortgage.

“Sec. 1970. When any judgment shall be rendered in any of the courts of
this state upon any note or other evidence of debt, which such conveyance of
realty was made or intended to secure, it shall and may be lawful for the
vendee to make and file and have recorded In the clerk’s office of the superior
court of the county wherein the land lies, a good and sufficient deed of con-
veyance to the defendant for said land; and if sald obligator be dead, then
his executor or administrator may in like manper make and file such deed
without obtaining an order of the court for that purpose, whereupon the same
may be levied upon and sold under said judgment as in other cases; provided
that the said judgment shall take lien upon the land prior to any other judg-
ment or encumbrance against the defendant.

“Sec. 1971. The vender’s right to a reconveyance of the property, upon his
complying with the contract, shall not be affected by any liens, encumbrances
or rights which would otherwise attach to the property by virtue of the title
being in the vendee; but the right of the vender to a reconveyance shall be
absolute and permanent upon his complying with his contract with the vendee
according to the terms.” ‘

Lavender R. Ray, in pro. per.
Rosser & Carter, for appellee.

Before PARDEE and McCORMICK, Circuit Judges, and BOAR-
MAN, District Judge.

McCORMICK, Circuit Judge. The promissory note, the deed, and -
the bond to reconvey evidence one transaction, must be construed
together, and expressly show that the conveyance of the land was
to secure the payment of the debt evidenced by the note. It is too
plain to admit of argument that the transaction was a borrowing
of money, and giving a lien on land to secure the loan. This is a
mortgage. The grantee in such a mortgage, having the right to
resort to the national courts, can proceed in equity in those courts
to foreclose the equity of redemption. The terms of the instru-
ments or of the local statutes may give other remedies, which, if
pursued, may exact strict compliance with expressed conditions;
but the existence of these different remedies and the express ref-
erence to them do not take away or limit the equity jurisdiction of
the circuit court over the parties or the subject-matter. Hughes v.
Edwards, 9 Wheat. 489; Russell v. Southard, 12 How. 139; Shilla-
ber v. Robinson, 97 U. 8. 68. The note in question is in the usual
form of commercial paper. A memorandum embodied in it ex-
pressly stipulates that the drawers and indorsers severally waive
presentment for payment, protest, and notice of protest and non-
payment of this note, and that if default is made in the payment
of any one of the attached coupons, representing semiannual inter-
est, the whole principal shall, at the option of the holder, become
due, declaring that time is of the essence of the contract.

‘We find no error in the decree of the circuit court, and it is af-
firmed.
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BRIDGEPORT ELECTRIC & ICE CO. v. MEADER.
(Circuit Court of Appeals, Fifth Circuit. December 19, 1895.)

1. EQUITABLE MORTGAGE—CONTRACT TO GIVE MORTGAGE. .

One 8., the promoter of the B. lce Co., made a contract with plaintiff
for the purchase of an ice machine, for which the B. Ice Co. was to
pay, partly in cash on delivery and after a short test, and parily by notes,
to be secured by mortgage on the macbine and the buildings and lands on
which it was to be erected. The machine was delivered. The B. Ice
Co. was organized, and formally ratified the contract made by 8., but,
instead of carrying out the terms of such contract, attempted to provide
for the payment for the machine by issuing certain notes to the plain-
tiff, to be secured by bonds of the ice company, as collateral, which
plaintiff agreed to accept if they were issued by a certain date. If not
then issued a mortgage was to be made as at first agreed. The bonds
were not issued. and the ice company became insclvent, without execut-
ing any mortgage. The plaintiff filed a bill in a federal court to enforce
its equitable mortgage, and, at the same time, began an action at law
for the price of the machine, in which it recovered judgment. This judg-
ment it asked leave ot a state court. in which a receiver of the ice com-
pany had been appointed, to enforce against the property in the recelver’s
hands. Leave was granted, and the property sold; but on appeal the
order granting leave was vacated and annulied. Held, that plaintiff, by
the agreement made with 8., and ratified by the B. Ice Co., and by its
own performance of such agreement became entitled to an equitable
mortgage upon the property of the ice company, in accordance with such
agreement, enforceable by sale of the property agreed to be mortgaged,
and was not estopped to enforce such mortgage, either by taking judg-
ment at law, the collection of such judgment having been prevented, or
by its agreement to accept the bonds as collateral, the terms of such
agreement not having been complied with, or by the fact that another
creditor had, after the delivery of the plaintiff’s ice machine, and with
knowledge of its presence on the ice company’s premises, waived a me-
chanic’s lien for machinery sold by it, in reliance upon the expected issue
of bonds to be secured upon the whole property of the ice company.

2. CourTs—JURISDICTION—POSSESSION OF SUBJECT-MATTER.

Shortly after the insolvency of the ice company, the plaintiff filed his
bill in the federal court to foreclose his equitable mortgage, and upon
such bill an order was made enjoining the defendant from doing any-
thing prejudicial to the plaintiff’s rights. Two months thereafter a cor-
poration, composed of the same individuals who composed the ice com-
pany, brought a suit in a state court, in which they procured the ap-
pointment of a receiver of the property of the ice company. Held, that
possession of such receiver would not prevent the federal court from pro-
ceeding, in the suit first commenced, to decree the sale of the property
of the ice company covered by plaintiff’s equitable mortgage.

Appeal from the Circuit Court of the United States for the North-
ern District of Alabama. :

This was a suit by A. B. Meader, trustee of the Blymer Ice Ma-
chine Company, against the Bridgeport Electric & Ice Company,
to declare and foreclose an equitable mortgage. The circuit court
rendered a decree for the complainant. Defendant appealed. Af-
firmed. :

For report of former hearing, see 15 C. C. A. 694, 69 Fed. 225.

W. D. Shelby and Wm. L. Martin, for appellant.
Milton Humes and J. H. Sheffey, for appellee.

Before PARDEE and McCORMICK, Circuit Judges, and SPEER,
District Judge.



