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L A1'PEAL IN ADMIRALTY-DECREE ON STIPULATION BOND-DECISION.
Where a personal decree was rendered agaInst a princlpal and suretls8

on a release bond, and, on appeal, It was decIded that the suretIes
not liable to certalu Interveners, because they Intervened after the bond
was gIven, held. that the decree would be reversed as agaInst the sureties
and affirmed as agaInst the prIncipal.

B. SAME-JOINDER OF SUITS IN REM AND IN PERSONAM-OBJECTION NOT RAISED
BELOW.
Failure of respondents to object to the joInder in one libel of a suIt in

personam wIth a suIt In rem on the same state of facts, untll final hearing
on appeal, authorizes the court to dIsregard an objection made at that
tIme.

In this case the original libel was filed by Jacob Nelson against
the steamship Willamette to recover damages for personal injuries
received in a collision. Several intervening libels were afterwards
filed, a statement of which, and of the various proceedings heretofore
had, both in the court below and in this court, will be found in the
report of the decision rendered here on September 18, 1895. 70 Fed.
874. Certain of the intervening libelants have now petitioned this
court to modify a portion of the decree rendered at that time.
Andrew F. Burleigh, for appellants.
Stratton, Lewis & Gilman, for intervening libelants.
D. J. Crowley, Ben Sheeks, A. R. Titlow, and A. H. GaITetson, for

appellees.
Before GILBERT and ROSS, Circuit Judges, and MORROW, Dis-

trict Judge.

GILBERT, Circuit Judge. The intervening libelants Foran, Mil·
ler, Rankin, Vest, and Richardson petition the court to modify that
portion of its decree which reverses the several judgments rendered
in their favor in the court below against the claimant and the stipu-
lators upon the bond, and that the same be allowed to stand as
judgments against the claimant only. Under the authorities cited in
the opinion, there can be no doubt that the decree must stand re-
versed so far as concerns the judgments of the said intervening libel-
ants against the stipulators. But, upon a careful consideration of
the record, we are of opinion that sufficient appears therein to sustain
the judgments of Miller, Vest, and Richardson against the Oregon
Improvement Company, the claimant. These libels are brought both
against the vessel and her owner. They contain all the essential
averments of libels in personam, except the single allegation that
the vessel, at the time of the collision, was the property of the claim-
ant. That defect is supplied, however, by the stipulation, found at
page 96 of the transcript, where it is admitted, by all the parties to
the litigation, that, on the appeal to this court, the pleadings follow-
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ing the said libels shall be omitted from the record, and that the
issues shall be deemed the same as in the case of the libelant Reese,
so far as they affect the ship Willamette, and the liability of the
claimant for damages of any kind. In the case of Reese, so referred
to, it distinctly appears in the pleadings that the claimant was the
owner of the Willamette at the time of the collision. The evidence
in the transcript, upon which the decree of the district court was
based, fully sustains the liability of the claimant for the injuries
complained of. In the interlocutory decree it was ordered that the
claimant pay to the said libelants the respective amounts so found
to be due them. In the final decree, it is true, judgment is given
against the claimant and against the stipulators, and against each
of them. No reason is perceived why the judgments may not prop-
erly be affirmed as against the claimant, while they are reversed as
against the stipulators. It is not necessary to consider the question
whether, under admiralty rule 15, the joinder in one libel of a suit in
personam with a suit in rem upon the same state of facts would be
permissible, if timely exception were taken. There has been no
objection or exception to such joinder, and the court now, upon final
hearing, may undoubtedly regard the libels as in personam, and ren-
der decree accordingly. In the caseS of and Rankin the libels-
are in rem only, and they must be so regarded, notwithstanding the
stipulation of the parties to which we have referred. The Zodiac,
5 Fed. 220.
The decree heretofore entered is hereby modified so as to read as

follows: The judgments of the district court in favor of Jacob Nel-
son, D. J. Wynkoop, and Ella E. Wynkoop, and D. J. and Ella E.
'Vynkoop and Philip L. Reese, administator, etc., be, and hereby are,
affirmed, with costs to the said appellees; and that the judgments
in favor of intervening libelants Emma D. Miller, E. W. Vest, and
Ida F. Richardson be, and they are hereby, affirmed, as against the
Oregon Improvement Company, with costs, and that they be, and
they are, reversed, as against L. So J. Hunt and John Collins, with
costs to. ilaidstipulators; and that the judgments in favor of the
intervenip.glibf'lants Thomas Foran and John Rankin be, and they
are hereby, reversed" with costs to the appellees; and that, as to
them, the cause is remanded to the district court for further proceed-
ings, without prejudice to the right of the court below, in its dis-
cretion,tQ treat the intervening petitions of said Foran and Rankin
as independent· libels, and to issue process thereon against the steam-
ship Willamette, or, upon amendment, against her owners, or to take
such. other therein· as justice may require.
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FEDERAL COURTS-FoLLOWING STATE PRACTICE-EQ,UITABLE DEFENSES,
Rev. St. § 914, providing that the practice. pleading, etc., In the cil'cuit

and district courts in civil cam;es shall conform as nearly as may be to
the practice, pleading. etc., in the state courts, does not authorize the fed-
eral courts to disregard tne esta1Jlisned distfnctions befween law and
equity nor to permit equitable aefenses in actions at law, although the
state statutes permit such defenses to bE' made In the state courts.

Appeal from the Circuit Court of the United States for the South·
el'n District of Mississippi.
W. L. Nugent, for appellant
E. Mayes, for appellees.
Before PARDEE and McCORMICK, Circuit Judges, and BOAR·

MAN, District Judge.

PARDEE, Circuit Judge. The appellant brought his bill in
the chancery court of the county of Adams, in the state of Missis-
sippi, against Leander Hargrave, James L. Ligon, the New Eng-
land Security Mortgage Company, and others, to establish his
equitable title to, and recover possession of, the one undivided half
of the Homo Chitto plantation, situate in the said county of
Adams, state of Mississippi. The defendants above named reo
moved the canse to the circuit court for the Southern district of
Mississippi, on the ground that the suit was one arising under the
constitution and laws of the United States. In the circuit court
the said defendants interposed a general demurrer to the bill,
which, upon hearing, was sustained; and thereupon the appellant
appealed to this court, as error the single proposition
that the court erred in sustaining the demurrer and in dismissing
the bill. The bill, besides setting out with great particularity the
complainant's equitable title and the history of his case, especial-
ly charged as follows:
"That on the 12th day of March, A. D. 1889, said S. B. Newman, Jr., insti-

tuted agalnstyour complainant, in the circuit court of said Adams county.
an action of ejectment to recover possession of the whole of said lands, and
your complainant filed a plea therein defending for the one undivided half
part of said lands; and on the trial of said cause, your complainant having
been permitted, under the law of this state, to introduce his equitable de-
fenses, the plaintiff, said S. B. Newman, Jr., suffered a nonsuit. That subse-
quently said S. B. Newman, Jr., instituted an action of ejectment, for the
whole of said .lands, against your complainant, in the United States circuit
court for the Southern district of Mississippi, wherein he prevailed, under
the decisions of the supreme court of the United States and the rigid distinc-
tions between law and equity jurisdictions, and wherein the trial of tbe issue
in ejectment is confined to the strict legal title, and equitable defenses are
not admissible. Your complainant filed a plea to said action, defending for
the one undivided balf part of said lands, and on the trial offered to make
his equitable defenses; bilt these were excluded by the court, and said New·
man, Jr., recovered possession of said half part of said plantation on the
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