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and lower me$jand thus securing a simultaneous movement of the
dies towards eac.hother with equll,l pressure.
Leta decree be drawn dismissing the bill of complaint, with costs.

CALDWELL et at v. POWELL.
(Circuit Court, E. D. Pennsylvania. December 20, 189l5.)

No. 13.

1. PLEADING IN PATENT SUITS-DEMURRER FOR WANT OF NOVELTY.
The question as to the patentable novelty of a design covered by a pat·
ent sued on may be raised by demurrer to the bllI; but the demurrer
should not be sustained unless the invalidity of the patent be plain, and
the common knowledge relied on to defeat It be matters of which the
court may properly take judicial notice.

2. DESIGN PATENTS-INVEN'l'ION.
There is no patentable n9velty or Invention In producing a college

badge by placing different shades of color in divided stripes upon a
guidon floating from a staff.

8. SAME-BADGES.
The Van Roden design patent, No. 20,748, for a badge, is void for want

of norelty and invention.

This was a suit in equity by James Albert Oaldwell and others,
doing business as Oaldwell & Co., against Charles S. Powell, for
alleged infringement of a patent covering a design for a badge.
Lewin W. Barringer and John P. Oroasdale, for complainants.
Edwin Gaw Flanigan and Harding & Harding, for defendap.t.

DALLAS, Circuit Judge. The bill is demurred to on the ground
that the letters patent which it sets forth, and upon which its
prayer for relief is founded, "are, and always have been, void for
want of patentable novelty." My examination of the authorities
satisfies me that it is competent for the defendant to raise the
question thus indicated by the method he has adopted; bUt, as I
am also of opinion that no case of this character should be dis-
posed of upon such a demurrer, unless the in-validity of the patent
be plain, and the common knowledge relied upon to defeat it be of
matters of which the court may properly take judicial notice, I
deem it proper to briefly state ithe grounds upon which my conclu-
sion in this. instance has been reached.
The patent in suit (No. 20,748) was issued to George O. Van

Roden, assign-or, etc., upon May 19, 1891, for a design for a badge.
The draWing represents the "design" thus:
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The terms of the patent are as follows:
"Be it known that I, George C. Van Roden, a citizen of the United States,

residing in the city and county of Philadelphia, state of Pennsylvania, have
invented and produced a new and original design for a badge, of which the
following is a specification, reference being had to the accompanying draw-
ing, forming part thereof. The leading feature of my design for a badge is
a guidon having a field of different shades, and a staff from which the
guidon apparently floats. In the drawing, A designates a badge consisting
of the guidon, B, and the sta:lT, C. The field of the guidon is of different
shades, as at D, E, with a divisional line, F, between the same. The badge
is more particularly designed for students, graduates, or others of the Uni-
versity of Pennsylvania, and the shades of the field represent the 'colors' of
said institution. I claim It design for badge, substantially as shown and de-
scrlbed."
A guidon is an old and well-known form of a small flag or stream-

er, used for a variety of purposes,-amongst others, as "the flag of a
guild or fraternity." Webst. Diet. "It is broad at the end next
the staff, and pointed, rounded, or notched at the other end." Cen-
tury Diet. Clearly, then, this design, so far as it is composed of a
guidon form and a staff, was not new, and, indeed, the specification
seems to concede this. Neither is there novelty, under the law, in
making the field of the guidon of different shades, representing the
"colors" of the University of Pennsylvania, with a divisional line.
"Fields" of various different shades, with divisional lines, were cer-
tainly not new; and whether the fact that the university colors were
commonly known should, if material, be judicially noticed, need
not be decided, for the patent assumes it. Viewed as an entirety,
the effect produced by the arrangement of form and color adopted
by the patentee may be said to be a pleasing one; but that, by in-
dustry or genius, he invented and produced a design which was
new and original (Rev. St. § 4929) I am wholly unable to perceive.
I am aware that, by some of the decisions of the courts, design
patents have been upheld upon very slight evidence, or appearance
of originality, invention, or novelty; but I know of none which re-
quires me, against my own very decided judgment, to hold that
originality was displayed, invention exercised, and novelty intro-
duced by placing different shades of color in divided stripes upon
an old form of flag. A shield, a parallelogram, or a circle, if
striped in the same manner, might, quite as reasonably, be each
covered by a patent; and, if the requirements of the statute are
not to be absolutely disregarded, and every trifling effort, not of in-
vention, but of imitation, be given protection, it cannot, in my opin-
ion, be accorded in such a case as the present one. The demurrer
is sustained, and the bill is dismissed.
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HURON BARGE CO. v. TURNEY et aL
(DIstrIct Court, N. D. Ohio, E. D. February 6, 1896.)

No. 2.120.
1. l:lHIPPING-PAROI, CHARTER PARTy-BILL OF LADING.

A parol charter partf, actually made and established, will control Ii bill
of lading which is inconsIstent with it. Burrill v. Crossman, 65 Fed. 104,
followed.

2. SAME-DEMURRAGE-ARRIVAL FOR LOADING-ExCUSABLE DELAY.
Aproviaion in a charter party that the vessel shall arrive ready for load-

ing on ,a given day is subject to the perils of navigation, and failure, from
such perils, to arrive on that day, does not excuse the charterers from per-
forming their contract.

S. SAME-LAY DAYS.
A stipulation for definite lay days binds the charterer to complete the

lading within that time, and he is responsible for delay, even when caused
without his fault,-as by a fire at the dock, which destroys the machinery
depended on for loading. Burrill v. Crossman, 16 C. Q. A. 381, 69 Fed.
750, and Davis v. Wallace, Fed. Cas. No. 3,657, followed.

Hoyt, Dustin & Kelley, for libelant.
Squire, Sanders & Dempsey, for respondents.

RICKS, District Judge. This is a libel filed by the Huron Barge
Company, a corporation under the laws of the state of Ohio, owner
of the steamer Pathfinder and schooner Sagamore, and claims
$4,131.12, al:! demurrage and damages, for failure of the respondents
to load at the port of Cleveland, Ohio, and unload at the port of
Manitowoq, Wis., two cargoes of coal on the vessels named. The
libel avers that,'onthe 14th day of November, 1893, a charter con-
tract made between the libelant and the respondents, by
which the 'latter' agreed to carry and deliver at Manitowoc, Wis.,
soft cOl;LI on the steamer Pathfinder and barge Sagamore, at the
rate of 60, cenfsper ton, said vessels to be loaded in two days, at
two berths, from the docks at Cleveland, and to be un-
loaded in two days at two different berths, at the port of destina-
tion, at Manitowoc. The answer admits that a charter was made
on the day named, but alleges that the terms of said charter were
that the said steamer Pathfinder and barge Sagamore were "to
have been at the Cleveland, Canton & Southern dock, in Cleveland,
Ohio, on the morning of Friday, November 17th, to start loading;
that, in pursuance of this arrangement, all the coal destined to be
shipped to Manitowoc, as aforesaid, was placed on the tracks, and
both plants at the Connotton dock were ready for loading, and the
laborers employed for that purpose were waiting for the boats, on
the morning of November 17th, as aforesaid, and tb.at, if they had
arrived in accordance with the charter, each boat would have had
a clear dock, and would have been loaded by the night of Saturday,
November 18th, without fail; that they could then have gone to
Manitowoc, there discharged their cargoes, and fulfilled their obli-
gations under the char-tel' aforesaid, in accordance with its terms."
The answer further claims that, through the bad judgment and


