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est Company. To this petition, Henry Strong, the holder of a por-
tion of the bonds secured by said deed of trust from the defendant
company to S. H. Letcher, trustee, the said S. H. Letcher, trustee, and
the Forest Company file a demurrer on the following grounds:
"(1) That the said petition commences, in effect, a new suit, over which the

jurisdiction of this court is not shown, by such petition, to extend; (2) that
the said petition seeks to raise issues foreign to those involved in the cause
wherein such petition hath been filed, as well as to add new parties to said
cause; (3) that the said petition is vague, uncertaIn, and insensible; (4) that
the petitioner in said petition hath been guilty of grf'at and unexplained laches
and delay in questioning the operation, according til its terms, of the said deed
of trust to S. H. Letcher, trustee, recorded on the 30th day of December, 1891;
(5) that it is not pretended, in and by the said petition, that the certain bonds
therein mentioned were nonnegotiable instruments, nor that the holders thereof
are not bona fide holders for valuable consideration, in the usual course of busi-
ness, witliout notice; (6) that the said petition imputes to the demurrant no .
notice of any of the matters or things in pais in said petition alleged against
the operation, according to its terms, of the aforementioned deed of trust;
(7) that the said petition contains no averments sufficient, in point of law, to
indicate that the aforesaid deed of trust was an incumbrance created the
Glasgoow Investment Company upon the property of the said company for the
purpose of giving a preference to the Natural Bridge Forest Company over
any creditor of the former company; and (S) that the said petition doth not
contain any matter of equity whereon this court can ground any decree or
give any relief against this demurrant."

The petition and demurrer put in issue the whole record. in the
cause, and the following facts are presented for the consideration
of the court:
On August 2,1890, the Forest Company conveyed to the Park Asso-

ciation the land involved in this suit, for $160,000, of which $10,000
was to be paid in cash, and the balance to be paid in certain deferred
payments, with interest at 5 per cent. per annum, the deferred pay-
ments to be secured by a deed of trust of even date. This deed of
tmst was executed, but not recorded. On June 1, 1891, the Park
Association conveyed the same land to the Glasgow Company. In
this deed of conveyance special reference is made to the deed from the
Forest Company to the Park Association, dated August 2, 1890. It
recites:
"The object of this conveyance being to transfer to the said party of the

second part all of the property, privileges, easements, and rights of every de-
scription conveyed to the party of the first part in the above-mentioned deed
of conveyance; the same to be rece'ived and held by the said party of the
second part upon the terms, stIpulations, and conditions therein set forth."

And this deed of com:eyance further stipulates that:
"By the acceptance of this deed of conveyance, It is to be understood that

the party of the second part assumes and guaranties payment'to the Natural
Bridge .Forest Company of all unpaid purchase money due, or to become due
under the.above-described deed of conveyance from the said Natural
Forest Company to the Natural Bridge Park Association."

On even date with the last-mentioned deed between the Park Asso-
ciation and the Glasgow Company, the latter company executed a
deed of trust to S. B. Letcher, trustee, in which the Forest Compa,ny
was made party of the third part, and which conveys the same prop-
er'ty to said S. H. Letcher, trustee, in trust for purposes therein named.
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This deed. of' trust, .after, certain recitals therein not necessary to ,be
here quoted, provides as follows:- .
"This deed and conveyance is made in trust to secure the payment of ninety

bonds, for the sum of one thousand dollars each, numbered from No.1 to
90, inclusive, bearing even date herewith, and to secure the payment of

the warrants or coupons for interest upon sald bonds, payable semiannually,
as the same shall mature."

This deed of trust was recorded in the clerk's office of the county
court of Rockbridge county, Va., on December 30, 1891.
On June 1, 1891" the Forest Company and S. H. Letcher, trustee,

executed to the Park Association a deed of release, releasing the deed
of trust executed by the Park Association to S. H. Letcher, trustee,
dated August 2, 1890, which had not been recorded. This deed of
release was recorded in the clerk's office of the county court of Rock-
bridge county, Va., on January 4, 1892.
On June 27, 1892, upon a general creditors' bill filed by F. W.

Breed, the plaintiff in this cause, the court appointed J. O. Burdette
receiver of the Glasgow Company, and by an order entered on No-
vember 10, 1892, appointed S. H. Letcher co-receiver of said company;
and on December 15, 1892, G. D. Letcher was appointed a special
commissioner to lease the property of said company.
The provision of the statute in the Code of Virginia (Ed. 1887) on

which the petitioner relies is as follows:
"Sec. 1149. • • • [Applying to cbartered companies]; and if any such

company create any lien or encumberance on its works or property for the
purpose of giving a preference to one or more creditors of the company over
any other creditor, or creditors, except to secure a debt contracted, or money
borrowed, at the time of the creation of the lien or encumbrance, the same
shall enure to the benefit ratably of all the creditors of tbe company existing
at the time such lien or encumbrance was created."

The form, tenor, and effect of the bonds issued by the Glasgow
Company, for the security of the payment of which, and of the cou-
pons thereto attached, the deed of trust from the Glasgow Company
to S. H. Letcher, trustee, dated June 1, 1891, and recorded on Decem-
ber 30, 1891, were as follows:
"No.--. No.--.

"The Glasgow Investment Company.
"Incorporated Under the Laws of the State of Virginia.

"Know all men by .these presents, that the' Glasgow Investment Company
acknowledges itself indebted to the Natural Bridge Forest Company, or bearer,
in the sum of one thousand dollars. for value received, to be paid on the first
day of June, 1906, with interest thereon to be computed from the first day of
June. 1891, at the rate ot six per cent. per annum, payable semiannually, in
the city of New York, at the otflce of the Manhattan Trust Oompany, on the

days of June and December in each year, until the said principal shall
be fully paid, on the presentation and surrender of attached coupons as they
respectively becomE' due. This bond Is one of a series of ninety bonds for
one thousand dollars each, numbered consecutively from No.1 to No. 90, in-
clusive; all bearing same date herewith, and secured by a deed of trust on
the property of said compapy, executed for the benefit of the holders of the
said bOnds to S. H. Letcher, trustee; sald deed of trust bearing date the first
day;of June, 1891. This bond is redeemable, at the option of the Glasgow In-
v-tstn1ent Company, at or after five years from tlle date hereof, to be called

in the inverse order of the numbers thereof; and is otherwise
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subject to the provisions, conditions, and covenants made and set forth in
the deed of trust securing the same, as [uhy as if such provisions, conditions,
and covenant!! were herein fully recited. This bond shall not become obliga-
tory until authenticated by the certificate of the said trustee. In testimony
whereof, the said company has caused its corporate seal to be hereunto affixed,
and these presents to be executed by its president, and attested by its secre-
tary, the -- day of --, 1!591.
"--, Secretary. --, President.

"Trustee's Certificate.
"I hereby certify that the foregoing bond is one of a series of -- bonds

referred to and described in the deed of trust bearing date the first day of
June, 1891, executed and delivered by the Glasgow Investment Company to
me as trustee. --, Trustee."
The coupons, 30 in number, of each of sail bonds, were in form,

tenor, and effect as follows:
"The Glasgow Investment Company

"Will pay to the bearer. at the office of the Manhattan Trust Company, in
the city of New York, thirty dollars, on the first day or December, --.

"--, Secretary."

The object of the Virginia statute on which this proceeding is
based is to prevent a private corporation from giving a preference
to one or more creditors by incumbering its property in their favor,
where all of the creditors staud upon the same footing,-where all
are equally entitled to share in the assets of the corporation for
the payment of their debts. The legislature of Virginia has em-
bodied in the statute a principle familiar to courts of chancery in
dealing with the affairs of insolvent private corporations. It rests
upon the maxim, "Equality is equity." It was this rule that con-
trolled the court in Manufacturing Co. v. Hutchison, 11 C. C. A. 320,
63 Fed. 496, which counsel for the .petitioner here has urged upon
the attention of the court as controlling authority in this case. That
was a case where an insolvent corporation gave a mortgage upon
the whole of its property and assets to secure some of its creditors
to the exclusion of all others. The same doctrine is held in Lippin-
cott v. Carriage Co., 25 Fed. 577, and in Howe v. Tool Co., 44 Fed.
231. In Curran v. State, 15 How. 306, it is said that the assets of
an insolvent banking corporation "are a fund for the payment of its
debts. If they are held by the corporation itself, and so invested
as to be subject to legal process, they may be levied on by such pro-
cess. If they have been distributed among stockholders, or gone
into the hands of other than bona fide creditors or purchasers, leav-
ing debts of the corporation unpaid, such holders take the property
charged with the trust in favor of creditors, which a court of equity
will enforce, and compel the application of the property to the sat-
isfaction of their debts. This has often been decided, and rests upon
plain principles." But even this doctrine has its exceptions, as was
recognized in the case cited (Manufacturillg Co. v. Hutchison, supra)
in which it is said that "all creditors are equal in right, unless pref:
erence or priority has been legally given by statute, or by the act of
the corporation, to particular creditors"; and, further on, "undoubt.
edlya solvent corporation, if not forbidden by its charter, may mort.
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gage its property to secure the preference of obligations assumed be·
fore or at the time of the execution of the mortgage." See, also,
Hauselt v. 105 U. So 405, and Canal Co. v. Vallette, 21
How. 414.
The record in this case does not show that the Glasgow Com-

pany was insolvent at the time it executed the deed of trust of
June 1, 1891. The bill alleging its insolvency was nnt filed un-
til a year afterwards. But grant that it was an insolvent corpo-

when said deed of trust was the doctrine, as ap-
plIed by the courts to insolvent corporations, has never been carried
so far as to allow a court of equity to invade a security taken by a
vendor to. secure the purchase money for the property sold, and to
subject this property, or its proceeds, to a ratable distribution among
all the creditors of an insolvent corporation. The court is at a
loss to seewhy it should do so. Selling the property to the corpo-
ration, and reserving a lien on the property to secure the purchase
money, is not an act that in itself works detriment to the' general
creditors of the corporation. It is because of the injury done to the
other creditors that a corporation is forbidden to prefer one general
creditor to another. It is very plain that this reason does not apply
in case Of a vendor selling property, and the corporation creating
a lien on such property to secure the payment of the purchase money.
The preservation of liens for the payment of the purchase money
of property has always received the careful consideration of courts
of equity. 'The Virginia statute, itself, on which the petitioner re
lies, does' ndt undertake to ,extend its inhibition to specific liens
arising out of transactioml touching designated property. It makes
special exceptions in favorof liens or incumbrances created to secure
a debt contra,cted or money borrowed at the time Of the creation of
the lien or incumbrance; the language of the statute being, "except
to secure a debt contracted, or money borrowed, at the Hme of the
creation of the lien 0).' mortgage." The questions raised in this case,
u.nder this statute, have not been passed upon by the supreme court
of appeals of Virgii:lia, andthe statute has. received nO such consid-
eration in the decisions of that court that entitle it to controlling
effect in court. In such case it is the duty of this court to fol-
low the decisions of supreme court of the United. States. As
said in Burgess". Seliginan, 107 U. S. 20, 2 Sup. Ct. 10:
"The federal COllrts have,an independent .jurisdiction in the administration

of state laws, co-ordinate with, and not subordinate to, that of the state courts,
and are bound to exercise their own judgment as to the meaning and effect
of those laws. The existence of two co-ordinate jurisdictions in the same
territory is peculiar, and the resUlts would be anomalous and inconvenient,
but for the exercise of mutual respect and deference. Since, ,the ordinary ad-
ministration of the law is carried on by the state courts, it necessarily hap-
pens that, by the cOlirse of their decisions, certain rules are established, which
become rules of, property and action in the state, and have all the effect of
law, and which 'it would be wrong to disturb. This is especially true with
regard to the law of real estate, and the construction of state constitutio:ns
and statutes. Such established rules are, always regarded by the federal:
courts, no less than by the state courts themselves, as authoritative declara-
tions of wbat the law is. But, where the law bas not been thus settled, it
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Is the right and duty cif the federal courts to exercIse their own judgment,
as they also always do in reference to the doctrines of commerciaJ law and
general jurisprudence."
See, also, Carroll Co. '1'. Smith, 111 U. S. 556, 4 Sup. Ct. 539, and

Railroad Co. v. Baugh, 149 U. So 368, 13 Sup. Ct. 914.
In the case before the court, the record shows that the deed of

conveyance from the Forest Company to the Park Association, dated
August 2, 1890, conveying the land in question with general war-
ranty, provided for the payment of the purchajile money, and the
manner of securing the same, as follows:
"The consideration of one hundred and sixty thousand ($160,000) dollars

hereinbefore mentioned Is to be payable as follows: Ten thousand dollars
($10,000) in cash, the receipt whereof Is hereby acknowledged; twenty thpu-
sand dollars ($20,000) to be paid on 21st day of August, 1800; fifteen thouSand
dollars ($15,000) on the 21st day of October, fifteen thousand dollars

• ($15,000) on the 21st day of lSIH; ten thousand dollars ($10,000) on
the 21st day of July, 18l:l1; and fifteen thousand dollars ($15.000) annually
thereafter until the entire purchase money Is entirely paid oft' and discharged;
all of said deferred payments to bear tive per cent. interest from the 21st day
of July, 1890, and the interest to be paid annually; which payments are to be
evidenced by bonds or notes, with the privilege to the said party of the second
part to pay any or all of Said notes before maturity, the deferred payments
to be secured by deed of trust of even date herewith."
In pursuance of the stipulation in this deed of conveyance that

the deferred payments of the purchase money should be secured by
deed of trust of even date therewith, the Park Association prepared
said deed of trust, but it was not recorded. Counsel for the peti-
tioner contend that, because of the failure to record this deed of
trust, it was of no effect as fixing a lien upon the property. The
court does not concur in this view. The stipulation in the deed of
conveyance that a deed of trust should be executed to secure the un-
paid purchase money fixed the lien upon the property, and this lien
would have been effectual, and one that a court of equity would
have enforced, if no deed of trust had been executed in pursuance of
the stipulation. This is in accordance with the familiar maxim that
equity regards that as done which ought to be done. Canal Co. v.
Vallette, 21 How. 414, was a case in which the bonds issued by the
canal company stated on their face that they should be the first and
only loan created by the company under its charter for the comple-
tion of the canal; and the court held that:
"In the absence of objections to the validity of these bonds, there can be no

question concerning their legal operation and eft'ect, or of the jurisdiction of a
court of equity to enforce them. 'l'hat court treats an agreement for a mort-
gage or pledge of bonds or otber property as binding, and will give it eft'eet
according to the intention of the contracting parties."
This is a stronger Cllse than the one at bar. In the case we are

considering, we have not only an agreement to execute a deed of
trust, but the deed of trust was actually executed, and the only ob-
jection made to its validity is that it was not recorded according to
the registry laws of Virginia.
It is contended by counsel for the petitioner that, under the pro-

visions of section 2474 of the Code of Virginia (Ed. 1887), a liep for
the purchase money of land can only be by an express res-
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ervation in tJ;le deed of co:p.veyance,and that the stipulation in the
deed of conveyance from the Forest Company to the Park Association
was not such a reservation; that the lien thus provided for could
not be effectual unless the deed of trust was executed and duly re-
corded. The section relied on-section 2474 of the Code of Vir-
ginia (Ed. 1887)-simply abolishes the vendor's equitable lien for
unpaid purchase money, but it does not affect the right of the par-
ties to secure the payment of the purchase money by the execution
of a deed of trust on the property conveyed. This mode of securing
the purchase money on land is in no wise affected by the statute
relied on. This old and familiar method of securing the vendor in
his purchase money remains the same as before the passage of the
statute.
By deed bearing date June 1, 1891, acknowledged June 9, 189].

and recorded January 4, 1892, the Park Association conveyed the
same land, with general warranty of title, to the Glasgow Company, •
upon the provisions, stipulations, and conditions contained in the
deed of conveyance from the Forest Company to the Park Association,
the language used in the deed being that:
"The object of thIs conveyance beIng to transfer to the saId party of the

second part all of the property, prlvlleges, easements, and rights of every de-
scriptIon conveyed to the party of the first part In the above-mentIoned deed
of conveyance; the same to be receIved and held by the saId party of the
second part upon the terms, stipUlations, and condItions thereIn set forth. By
the acceptance of this deed of conveyance, It is to be understood that the
of the seCond part assumes and guaranties payment to the Natural BrIdge
Forest Company of all the Unpald purchase money due, or to become due,
under the above-described deed of conveyance from the saId Natural BrIdge
Forest Company to the Natural BrIdge Park Association."
In pursuance of its undertaking, as set forth in the deed of con-

veyance from the Park Association to the Glasgow Company, the
latter, by deed of trust dated June 1, 1891, acknowledged August 22,
1891, and recorded December 30, 1891, to secure $90,000 of its cou-
pon bonds, conveyed the said land, with general warranty of title,
to S. H. Letcher, trustee, and with express reference to the contem-
poraneous deed from the Park Association to the Glasgow Company
for a more particular description of the trust property. On the
same day the Forest Company executed its deed of release to the
Park Association, which was acknowledged October 3, 1891, and re-
corded January 4, 1892, acknowledging that "it has received satis-
faction" of the unpaid purchase money which was to be secured by
deed of trust under the terms of the original deed of conveyance
from the Forest Company to the Park Association. This satisfaction
was, of course, the bonds issued by the Glasgow Company to the
Forest Company, or bearer, and secured by the deed of trust to
Letcher dated June 1, 1891. In view of the fact that, when the
Glasgow Company purchased the property of the Park Association,
the property was incumbered with a lien for the unpaid purchase
money; that the Glasgow Company contracted expressly and agreed
to pay this unpaid purchase money, and, in pursuance of its agree-
ment, execute«;l the deed of trust of June 1, 1891, and executed and
delivered its bonds payable to the Forest Company, or bearer,-the
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deed of trust clearly falls within the exceptions in the statute which
provides that a corporation may execute a deed of trust to secure "a
debt contracted, or money borrowed, at the time of the creation of
the lien or incumbrance." The creation of the lien or incumbrance
in this case was contemporaneous with the contraction of the debt
for the purchase money, for the security of which said lien or in-
cumbrance was made.
As to the allegation by the petitioner that the deed was with-

held for recordation until the 30th day of December, 1891, for the
purpose of enabling the Glasgow Company to collect and receive
from the insurance companies the insurance money on the hotel on
the property, which had then been recently burned, the court does
not see that this has any bearing whatever upon the questions to be
decided in this case. If the course alleged to have been pursued by
the trustee had been so pursued, the effect, so far from being an in-
jury to the general creditors, was intended,' in its result, for their
benefit, by- increasing the assets of the Glasgow Company. It is
not necessary to discuss this matter, as the record in this cause
shows that the policies of insurance in question were decided to be
valid by the supreme court of the state of New Hampshire, and the
insurance money thereby secured has been collected, and is now on
deposit to the credit of this cause.
Considerable argument has been had as to the character of the

bonds issued by the Glasgow Company, payable to the Forest Com-
pany, or bearer,-as to whether they are negotiable, and therefore
protected in the hands of an innocent holder for value. It is un-
necessary to discuss this question. The court holds the deed of
trust to be valid on the grounds stated, without regard to the com·
mercial character of the bonds for the security of which it was exe-
cuted. There is no allegation in the petition of fraud in any of the
transactions connected with the deed of trust, or the issuance of the
bonds. On the contrary, counsel for the petitioner insist that the
deed of trust is valid, and should stand, but contend that it shall
be opened to the admission of the general creditors of the Glasgow
Company fo participate in the assets to be realized under its foreclo-
sure; that the deed of trust given for the express purpose of secur-
ing the payment of the purchase money on the property shall, in
effect, be declared a nullity; that the creditor, who has parted with
his property on the faith of a first lien to protect him against loss,
shall surrender his security for the payment ratably of the claims of
the general creditors of this corporation. This contention, for the
reasons given, cannot be sustained. The demurrer must be sus-
tained, and the petition dismissed.
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RYAN et al- v. KANAWHA VAL. BANK.
(Circuit Court of Appeals, Fourth Circuit. November 11, 1895.)

No. 119.
JUDGMENTS-LIEN-WEST VIRGINIA LAWS.

Under the law of West Virginia, a judgment creditor, in order to reach
the land of the judgment debtor, must file a bill in equity in aid of the
execution, after a return unsatisfied in whole or in part. A judgment is
a lien for 10 years upon the defendant's land, if docketed in the county
where the land lies. Plaintiff secured a judgment against H. in 1878,
which was docketed in three counties. After the return of an execution
unsatisfied, he commenced a suit in equity, in one of the counties, to sub-
ject. land of H. in that county to the payment of the judgment. A final
decree was entered in this suit in 18IH, leaving the judgment partly un-
satisfied. In 1893. plaintiff commenced a suit to reach lands in the other
two counties where the judgment was dockl'ted, which lands had in the
meantime been sold to third parties. Held, that the first suit in equity
was part of and ancillary to the jUdgment, as a mode of enfgrcing it, and
kept that judgment alive, not only in the county where it was obtained,
but in all the counties where It was docketed, until the entry of the decree
in the equity suit, so that the 10-year period ot limitation did not begin to
run until that date.

Appeal from the Circuit Court of the United States for the Dis-
trict of West Virginia.
This sulf was commenced in the United States circuit court of

West Virginia in February, 1893. It was brought to enforce a judg-
ment which had been obtained by the plaintiff below in the state
circuit court of Kanawha county, W. Va., in 1877. The property
sought il\ this suit to be subjected to the said judgment was the
interest held in certain tractsqf land in Clay and Nicholas counties,
W. Va., Py' Lewis G. Huling, one of the defendants below.
F. B. En.slow (of Simms & Enslow), for appellants.
J. F. Brown (of Brown,Jackson & Knight; E. L. Buttrick on the

brief), for appellee.
Before SIMONTON, Circuit Judge, and HUGHES, District Judge.

HUGHE8, District Judge. Under the law of West Virginia, a
plaintiff, after obtaining judgment for his debt, can issue a writ of
fieri facias against the personalty of the defendant. If the execu-
tionbereturned unsatisfied, in whole or in part,and he wishes to
reach the land of the defendant, he must file a bill in equity in aid
of the The judgment which he has obtained is a lien
upon the defendant's land in any county in the state, although, as
against a purchaser of the land without notice, the lien does not
hold unless it be docketed in the county in which the land lies. In
1877, the plaintiff, appellee in this cause, recovered judgment against
Lewis G. Huling et at, in Kanawha county, for $3,540.72. This judg-
ment was docketed iIi 1878 in Kanawha and Clay counties, and in May,
1880, in Nicholas county. In these two last counties the defendant Hul-
ing owned lands. The dop.keting of the judgment in Clay and Nich-
olas counties gave notice that the original suit, in which judgment


