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Mr. Justice Field said that the debt or obligation to secure which
the mortgage was given was stated in the instrument itself, and the
only proceeding with reference to the amount was one of calcula-
tion of interest, or of ascertaining the balance after the crediting of
partial payments. That statement, however, left out of account
that the entire mortgage debt claimed might be assailed as fraudu-
lent, or upon averments of payments or want of consideration. The
jurisdiction in equity, in such a case, rests most firmly upon the
other ground, that, by the maturity of the obligation and the de-
fault of the mortgagor, the legal title becomes absolute in the mort-
gagee, and there is left in the mortgagor only his equitable inter-
est. The mortgagee’s bill is to foreclose that equitable interest,
which. is cognizable only in a court of equity. The right in equity
to ascertain the true amount of the mortgage debt is incidental to
the main equity of foreclosure. The application for an injunction
will be denied, and the bill dismissed.

t

PELZER MANUF'G CO. v. HAMBURG-BREMEN FIRE INS. CO.
(Circuit Court, D. South Carolina. January 4, 1896.)

1. Jury—CoORRECTING VERDICT—TESTIMONY OF JURORS.

The testimony of jurors to impeach or correct their verdict may be re-
ceived when the object sought is, not to show any error or misconduct
in the consultations of the jury, or in the mode in which the verdict was
made up, but only to show a mistake, in the nature of a clerical error,
in announcing or making the record of the verdict actually agreed upon.

2. EQUITY—MIsTARE—CORRECTING JUDGMENT AT LaAWw.

The P. Co. owned a quantity of cotton, on storage with C. Bros., who,
under the terms of their contract, were insurers, and, to protect them-
selves, had taken out several policies of insurance, including two in the
H. Ins. Co. for $2,500 and $5,500, respectively. The cotton was burned,
and C. Bros. assigned the policies to the P. Co., which brought suit in a
state court on them against the several insurance companies, including the
H. Co. Eight such cases came on for trial at one term of the court. Two
of them were fully tried, and the jury found verdicts for the P. Co. The
remaining six cases were then submitted to the same jury, including that
against the H. Co, in which the two policies were set out in separate
causes of action. The jury found a verdict for the plaintiff in each case,
but in that against the H. Co., only for $5,5600, the amount of one policy.
The efror was not noticed, and judgments were entered on all the ver-
dicts, from which appeals were taken and heard, the judgments affirmed,
and afterwards paid and satisfied; and suit was begun, and judgment ob-
tained against C. Bros. for the excess in value of the cotton over the
policies,—all before the error in the verdict against the H. Ins. Co. was
discovered. As soon as it was discovered, being about two years after
the verdict was rendered, the P. Co. brought a suit, which was removed
to the United States civcuit court, to obtain relief on the ground of mis-
take, and showed, by the evidence of the jurors, that the jury had agreed
upon a verdict for the P. Co. for its full claim, but that, by mistake, the
verdict had been wrongly recorded by the juror who was deputed to
write it out. The time within which, under the state practice, the plain-
tiff could either move for a new trial or apply to correct an error due to
his own excusable neglect had expired. Held, that plaintiff neither had
had such an adequate remedy at law nor had been guilty of such laches
or negligence as to deprive him of the right to relief against the mistake,
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and that the court would afford him a remedy by decreeing the payment
of the amount of the omitted policy.

3 JUDGMENTS—CONOLUSIVENESR— DEFENSES. :
Held, further, that a defense, based upon a claim that the plaintiff had
N been paid more than it was entitled to under the policies, which had been
set up and overruled in the action on the policies, could not be enter-
tained in the suit to reform the judgment. .

4. LiMrtaTioNs—BY CoNTRACT—INSURANCE Povricy.
Held, further, that a limitation of the time for bringing suit on the poli-
cles, contained in such policies, had no application to the suit to reform the
judgment.

This was a suit, originally commenced in a court of the state of
South Carolina, by the Pelzer Manufacturing Company against the
Hamburg-Bremen Fire Insurance Company, to reform a judgment.
A motion to remand was denied (62 Fed. 1), and a demurrer to the bill
was overruled. The cause was now heard on the pleadings and
proofs,

Smythe & Lee and Haynsworth & Parker, for complainant,
J. H. Heyward, for defendant.

SIMONTON, Circuit Judge. The case now comes up for final hear-
ing on bill and answer, with the testimony. Itis a cause of unusual
character. Generally, when judgments at law are brougbt before
this court, the defendant is the complainant, seeking to be relieved
therefrom on some grcund of equity. In the present case, the plain-
tiff at law seeks reformation of the judgment, or relief against injus-
tice done to it by the judgment. The complainant was the owner
of a large quantity of cotton in bales, stored in the warehouse of
Cely Bros,, at Greenville, 8. C. The contract between the complain-
ant and Cely Bros. made the latter insurers of the cotton, and to pro-
tect themselves Cely Bros. took out a number of policies of insurance
in various insurance companies. Among these was the defendant
in this case, in which Cely Bros. had two policies of insurance on this
cotton,—one for $5,500, the other for $2,500. The cctton was in-
sured in bulk in each of the companies, the risk of each company
being measured by its policy. A fire occurred, and the cotton was
entirely consumed. Cely Bros. assigned all their policies to the
complainant. After some fruitless negotiations between the insur-
ance companies and the complainant, suits were brought on all or
nearly all the policies against the several insurance companies in
the court of common pleas for Greenville county, 8. C. The com-
plaint against this defendant contained two causes of action. The
first cause of action set out the smaller policy, that for $2,500. The
second cause of action set out the larger policy, that for $5,500. The
answer of the defendant, after admitting the corporate character of
the plaintiff and defendant, denied every other allegation not there-
after admitted or explained. It then requires proof of the assign-
ment by Cely Bros., and sets up, as a defense, that in the policy of
insurance, which was partly in print and partly in writing, one of
the conditions was that any omission to make known a material fact



828 - ‘ " ¥EDERAL REPORTER, vol. 71.

concerning the risk would vitiate the policy, and that Cely Bros. did
omit a material fact, namely, that their warehouse was on land
- leased to them by the Greenville & Columbia Railroad Company;
that they had released that company from all loss or damage by,
fire communicated from its locomotives to this cotton; that the cot-
ton, with the warehouse in which it was stored, were burned by fire
so communicated; and that defendant lost or was greatly embar-
vassed in seeking the equity of subrogation, which, but for the release
by Cely Bros., it would have had against the raﬂroad company. In
this defense 1s involved the admission that there was a total loss, as
averred in the complaint. For another defense the defendant set
up the fact that the property was on leased land, without having
been described as such, and this omission avoided the policy. Eight
of these cases against the insurance companies came on to be tried at
a term of the aforesaid court. Each case presented substantially
these issues, with perhaps one or more peculiar to itself. Two of
the cases were tried, and, after a ruling by the presiding Judge and
his charge to'the jury, they found a full verdict on each policy for the
plaintiff. There was no dispute as to the fact of total loss. All the
other cases, six in number, were then submitted to the same jury at the
same time by'the same judge. Among these was the case involving
the two policies of the defendant. In every case the jury found
for the:plaintiff. In every other case but this the jury found a
full verdict: 'In the case. against this defendant they found a
verdict which eovers the amount due on the large policy, but not
including the amount due on the smaller policy. - The verdicts were
rendered 26th March, 1891, and all the jurors at once discharged.
The court adjourned sine die 28th March, 1891, Notice of intention
to appeal was'given by defendant 7th April, 1891. Judgment was
entered 14th April, 1891, and a second notice of intention to appeal
was served 20th April, 1891. The exceptions and grounds of appeal
raise various questions. One only relates to the amount of the ver-
dict: “7) That the verdict of the jury in each case was in excess of
the amount called for by the terms of the policy.” The supreme
court affirmed the judgments below. The cases were remitted, taxa-
tion of costs made, amount of the judgment paid, and the judgment
satisfied on the record. Suit was then commenced by the complain-
ant against Cely Bros. for the difference between the value of the
cotton destroyed and the aggregate of the policies, and judgment
was obtained against them, on which execution was issued. Nego-
tiations having been entered into for a settlement and compromise
of this case, it was for the first time discovered that the verdict
against this defendant was the amount of one policy only. There-
upon the matter with Cely Bros. was adjusted by payment of a cer-
tain amount of money and a transfer of all interest in this policy of
the defendant company on which verdict was not taken. The dis-
covery of this mistake was in the early part of 1894. This mistake
havmv been discovered, the complainant filed the present bill, seekmg
relief from it. To thls bill defendant demurred.

The gist of the bill, and the fact upon which it asked relief, was
that the jury, with the full purpose and intention to find a verdict
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upon both policies set out in the eomplaint, inadvertently and by mis-
take brought in their verdict upon one policy only; that this mistake
was unintentional, and through inadvertence on the part of the jury,
and was not known to the complainant until nearly two years after
verdict was rendered; and immediately upon its discovery this suit
was brought. The demurrer admitted these material facts. Upon
this admission the jurisdiction of the court was sustained, and the
demurrer overruled. “There has always existed in the courts of
equity,” says the supreme court in Johnson v. Towsley, 13 Wall. 84,
“in a certain class of cases, the power to inquire into and correct
mistakes, injustices, and wrong in both judicial and executive action,
however solemn the form which the result of that action may assume,
when it invades private rights; and by virtue of this power the final
judgments of courts of law have been annulled or modified, and pat-
ents and other important instruments issuing from the crown or
other executive branch of the government have been corrected or
declared void, or other relief granted.”

The demurrer having been overruled, the defendant answered
over. It denies any khowledge of any mlstake in the verdict of the
jury, and denies that any mistake was made; that, if a mistake was
in fact made, complainant and its attorneys had repeated and ample
opportunity of correcting it in the court in which the cause was
tried, and until this suit was brought have made no attempt of any
kind to correct it; that the president of the plaintiff corporation,
with their “eminent” counsel, were present when the verdict was
read out by the clerk, in presence of the court and jury; that sub-
sequently, with all the papers before them, they entered up judg-
ment on the verdict; that the court was in session several days
after the rendition of the verdict, and thus full opportunity was af-
forded for correction; that an appeal was taken to the supreme
court, and the judgment affirmed, and that plaintiff again had oppor-
tunity of examining the record, and calculating interest on the judg-
ment, when it received full satisfaction thereof; that the same op-
portunity was afforded in preparing, bringing, and conducting suit
against Cely Bros. for the unsecured excess of loss. Another line
of defense is set up in the answer. The policies of thiz company
and of all the other companies sued at this time had, in each of
them, an average clause, apportioning the loss in case the aggregate
of amounts of insurance exceeded the amount of loss lawfully paid,
and it was charged that this condition of things existed here. Yet
another line of defense: The contract limitation in the policy of
right of action to the period of 12 months. It will be noted that
the facts admitted by demurrer, pro hac vice, are now denied in the
answer. So, the question of jurisdiction having already been ad-
judicated, the other grave questions are open for decision The
questions in this case are not complicated by any intervening con-
siderations. The mistake, if any existed, has occasioned no change
in the relative positions of the parties. The defendant has done no
act, has omitted no act, and is not in any sense the worse for the
mistake, if any such existed.
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The first question in the case is, did any mistake exist? Was the
verdict rendered by the jury an unintentional act or omission on
their part? This jury had before them six cases, involving sub-
stantially the same issue, liability of the insurance companies under
their respective policies,—a liability denied on two grounds: Vio-
lation of the conditions in the policy, which went to the whole
amount claimed; and an average clause applicable to all alike,
which went to the amount of liability on each policy. In five of the
cases the jury found the full amount claimed. They omitted one
policy in the present case, to which there was precisely the same
defense as to the other. It would appear strongly probable that
there was some mistake here. But this would scarcely be sufficient
to justify the modification of a thing so solemn as a judgment at law,
based on the verdict of a jury. Further inquiry must be made, and
this brings up a grave question. The only direct evidence of a mis-
take is sought from the persons composing the jury. Is such evi-
dence admissible? It is evident that there is no fixed rule exclud-
ing the evidence of jurors as to their verdict. The supreme court
of the United States, in Mattox v. T. 8,, 146 U. 8. 148, 13 Sup. Ct.
50, say:

“There is, however, a recognized distinction between what may and what
may not be established by the testimony of jurors to set aside a verdict.”

Ap examination of the long list of cases and of the text-books
bearing on this question show that it is largely a matter of judicial
discretion, each case being, in a measure, a law unto itself. None
of the cases permit a juror to impeach a verdict because of his own
misconduct or that of other jurors in the jury room, or to divulge
the motives or the method by which they reached the verdict, or
to show that he or they mistook the charge of the judge. Thomp.
& M. Jur. § 440; Owen v. Warburton, 4 Bos. & P. 326; 1 Greenl.
(by Redf) Ev. § 252a; Smith v. Culbertson, 9 Rich. Law, 111, in
which Wardlaw, J., discusses the question elaborately and ably;
State v. Bennett, 40 8. C. 310, 18 8. E. 886. In Capen v. Stoughton,
16 Gray, 366, Chief Justice Bigelow, for the supreme court of Mas-
sachusetts, gives the rule:

“It has been settled, upon sound considerations of public policy, that mis-
take of the testimony, misapprehension of the law, error in computation, irreg-
ular or illegal methods of arriving at damages, unsound reasons or improper
motives, misconduct during the trial or in the jury room, cannot be shown by
the evidence of the jurors themselves as the ground of disturbing a verdict
duly rendered. * * * Ip all those cases [those establishing this rule] it
will be found, upon examination, that an inquiry was attempted into the con-
duct of jurors during the progress of the trial, * * * or in making up the
verdict to which they finally agreed. But in the present case the mistake
which is proved by the testimony of the jurors is of a different character. It
is not one connected with the consultations of the jury or the mode in which
the verdict was arrived at or made up. - No fact or circumstance is offered to
be proved which occurred prior to the determination of the case by the jury
and their final agreement on the verdict which was to be rendered by them.
But the evidence of the jurors is offered only to show a mistake, in the nature
of a clerical error, which happened after the deliberations of the jury had
ceased and they had actually agreed on their verdict. The error consisted not
{n making up the verdict on wrong principles, or on a mistake of facts, but in
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an omission to state correctly, in writing, the verdict to which they had, by a
due and regular course of proceedings, honestly and fairly arrived. * * * No
considerations of public policy require that the uncontradicted testimony of
Jurors to establish an error of this nature should be excluded.”

This case is cited and followed by the supreme court of New Jer-
sey in Peters v. Fogarty, 26 Atl. 855. In Woodward v. Leavitt,
107 Mass. 453, a full citation of cases bearing on the general ques-
tion is made, and the case discussed. The distinction made by
Bigelow, C. J., in the case in 16 Gray is recognized- And Jackson
v. Dickenson, 15 Johns.,, at page 317, recognizes and approves the
same distinction. In the case of Cohen v. Dubose, Harp. Eq. 102,
the court of last resort in South Carolina admitted the testimony
of jurors for precisely the same purpose, to show, not how they
reached their verdict, but what the verdict really was. The distine-
tion so clearly set forth by Chief Justice Bigelow seems to be sound.
The verdict of the jury is the conclusion which they have reached.
This conclusion is shown in different ways in different courts. In
North Carolina, for instance, the jury come out, and one of their
number, designated by them, orally announces their conclusion.
The clerk enters this on the minutes. In South Carolina the fore-
man writes their conclusion on the record. The oral declaration in
the one case, and the written statement in the other, are only evi-
dence of the conclusion reached by the jury. This, in certain cases,
can be explained. The testimony of some of the jurors who tried
the case established the fact that, after deliberating, they all con-
cluded to find for the plaintiff its claim on both policies, and directed
the foreman and another juror to prepare the written verdict; that
this was done, but that, either through inexperience or inadvert-
ence of the two jurors, the verdict was written only on one cause of
action; that, when they returned into court, and all the several ver-
dicts were read, they did not recognize the error, and the mistake
was recorded. It is evident that this was a mistake, and one of the
character spoken of by Chief Justice Bigelow, reviewable and open
to correction. Indeed, this is, in effect, admitted in argument by
the learned counsel for defendant. He insists that the plaintiff
had an opportunity of amending the verdict at its rendition, or, at
least, during the session of the court, and, under the provisions of
the Civil Code of South Carolina, within one year after notice of
the judgment. So the verdict was not an absolute finality.

This brings us to another question, did the plaintiff have a com-
plete and adequate remedy at law, lost by his own laches or negli-
gence, and so is without remedy in this court? It iz well to keep
in mind the precise question in this case. The bill is filed to cor-
rect a mistake. Whose mistake? Not of the plaintiff or of his at-
torneys, but of the jury. Perhaps, if counsel, upon rendition of the
verdict, had risen and called the attention of the jury to the amount
of the verdict, the jury then would have recognized the mistake and
have corrected it. But counsel did not prepare the verdict, and the
verdict was not rendered against them “through their mistake, in-
advertence, surprise, or excusable neglect.” It may be questioned
if this comes within section 195 of the South Carolina Code. “Such
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relief” (under this section) “is only to be given in cases where the
judgment has been taken through the party’s own mistake, inad-
vertence, surprise, or excusable neglect, and does not apply to cases
where relief may be had upon application to the same tribunal
which rendered judgment, under the General Statutes.” Garvin v.
Garvin, 13 8, C. 160. It is intended for parties who may, through
such cause, have lost the opportunity of being present at the trial,
or to be represented thereat, and not for parties who, represented at
the trial, are only entitled to relief under the provisions of the law
therefor. 2 Rev. 8t. 8, C. p. 90, and cases quoted. But the plaintiff,
if discontented with the verdlct could have moved for a new trial."
He could have done so, but he lost it as soon as the court adjourned.
Code 8. C. § 289,

In any event, whether he could have proceeded under section 195
of the Code, or under section 287, the complainant is without rem-
edy at law. Has it been guilty of such negligence as: will deprive
it of any relief in this court? It is not a question of laches, for
laches is not, like limitation, a question of time, but principally a
question of the inequity of perm1tt1ng the claim to be enforced, an
equity founded upon some change in the condition or relation of the
property of the parties. Galliher v. Cadwell, 145 U. 8. 368, 12 Sup.
Ct. 873. . As has been seen, there has been no change in the condi-
tion or property of the defendant which the delay in discovering the
mistake could effect. But “vigilantibug non dormientibus lex sub-
venit.” Has the complainant slept on'its rights?  The evidence
shows that the mistake of the jury was not discovered until just
before this suit was brought. ' If the remedy in the law court open
to the plaintiff was a motion for a new trial, then it had only two
days to avail itself of it. The verdict was on 26th. The ecourt ad-
journed sine die on 28th. . If it had a remedy under section 195,
then it had one year from notlce of the judgment to correct it. But
it must be considered how seldom a mistake like this ¢an occur, and
the circumstances under which this occurred must also be taken into
account. Two cases, involving substantially the grave issues in all
the cases, had been conducted before the judge and jury. We have
no evidence here of the character of the discussion. . But, from the
names of the counsel engaged, and their ability and learning, which
are known.to all the courts in which they practice,—to none better
than this court, which has often felt the great aid they render a
judge in coming to his conclusion,—the debate must have been ex-
haustive and able. 'When they ended, all sides felt that the argu-
ment was exhausted, and six cases were submitted. No special ob-
jection was made to any one policy, as distinguished from the oth-
ers. The objections of the defendant went to the whole liability.
The charge of the court, the action of the jury, left no doubt that
the plaintiff had been entirely successful in vindicating its claim as
for a total loss on each policy. The verdicts were all rendered in
the six cases together. The vigilance of counsel was relaxed, and the
discrepancy naturally escaped them. The citations of the counsel
for defendant, and the long list of authorities which the text-books
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cited, show how deeply has been impressed on the minds of the pro-
fession the difficulty—one would almost say, the impropriety—of
examining into the verdict of a jury. Usually such verdicts, how-
ever startling they may be, are received; if not philosophically, at
least submissively, as ending the matter. Although the complaint
contained two causes of action, the verdict was a general verdict
for the plaintiff, so that the attention of no one was called to the
fact that discrimination was made between the causes of action.
Under these circumstances, it cannot be called gross negligence,—
the omission of plaintiff or its attorneys to note an unlooked-for dis-
crepancy between the complaint and the verdict.

But, did the plaintiff bave a plain, adequate, and complete rem-
edy at law? Its position is this. The jury, as the result of their
deliberations, found a verdict for the plaintiff,—a full verdict upon
both causes of action. The foreman, in reducing to writing the’
action and conclusion of the jury, made a mistake. This mistake:
was not noticed, either by the court or by counsel for plaintiff itself,
and the jury were forthwith discharged of the case and for the term.
A court of law, upon the discovery of the mistake, could only relieve
by granting a new trial. The jury having been discharged, the
court ‘could not have the verdiet amended so as to conform to the
proof. Now, the plaintiff did not desire a new trial, nor would a
new trial have met its case, or given it the relief it desired. It
could only get such relief in a court which could affect the con-
science of the defendant. This being so, there is nothing in the sub-
sequent occurrences in this case which would justify the court in
treating the bill as a stale claim. Here we have a clear case of mis-
take by the jury, through their foreman, and no means of correect-
ing it at law. Will this court grant the relief? The question be-
fore this court is not whether it will permit the introduction of evi-
dence, or the maintenance of legal positions which the party did not
make or was prevented from making in a trial in the law court.
Nor is it asked to correct an error in the conclusions reached by the
jury, or the conclusion itself reached by irregular or improper meth-
ods. In none of these cases, as is well established by authorities
quoted and referred to, supra, would a court of equity interfere.
But the court is asked to correct a mistake made in declaring what
the real conclusion of the jury was. The averment is that the jury
considered the case and concluded to give the plaintiff a verdict on
both causes of action; that, notwithstanding that conclusion, the
written evidence of the verdict erroneously stated otherwise, through
an unintentional mistake, inadvertently passed over by the jury.
The jurisdiction and the right to relief in a case of this character are
gustained by Johnson v. Towsley, supra; Cohen v. Dubose, Harp.
Eq. 102; Partridge v. Harrow, 99 Am. Dec. 643; Bank v. Min-
thorne, 19 Johns. 246; and a case quoted by counsel, but not within
the reach of the court,—Sidener v. Coons, 83 Ind. 187; also, Black,
Judgm. § 367.

The ground taken in the answer, that, under the average clause
in these policies, plaintiff has been overpaid, cannot be entertained

v.71F.no.6—53
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in this court. ‘It is based upon the assumption that, in two, at
least, of the many cases against the insurance companies, the de-
fense which was set up was good, and should have been sustained;
that it would have been sustained in this court; that, notwith-
standing a different conclusion reached in the state court, this court -
will so-hold. = But a conclusion reached in a court of competent ju-
risdiction, in-a cause between proper parties, is conclusive in all
courts everywhere, 'When a judgment comes into another tribunal
the only question is, had the court jurisdiction? If it had, its con-
clusion, as between the parties to the suit and their privies, is res
Judicata. It cannot be gainsaid. There is a right to inquire into
the jurisdiction of the couwrt, and, above all, they are entitled to
know that there was no fraud or collusion or gross neglect in ob-
taining the judgment. But, when all these are established, this
judgment, when duly pleaded and proved in a court of the United
States sitting in South Carolina, has the effect, not only of prima
facie evidence, but of conclusive proof of the rights thereby adjudi-
cated. A refusal to give it force and effect, in this respect, which
it has in the state in which it was rendered, denies to the judgment
creditor a right secured to him by the constitution and laws of the
United States. Huntington v. Attrill, 146 U. 8. 685, 13 Sup. Ct.
224; Central Trust Co. v. Charlotte, C. & A. R. Co., 65 Fed. 262, 263,

It is also contended that the policy of insurance has a clause fix-
ing its own period of limitation of action, and that has long since
expired. That limitation is as to an action on the policy, and con-
trols such action.. This case, however, proceeds upon the idea that
there has been an action on the policy within the stipulated time,
that that action resulted in a conclusion and verdict by a jury in
favor of the claim under the policy, but that, by mistake and inad-
vertence on the part of the jury, an improper entry was made, It
seeks correction of that mistake, as one affecting the conscience of
the defendant. It is a wholly distinct cause of action dehors the
policy, and unaffected by any of its provisions.

The remaining question is as to the relief to be granted. As has
been said, the case of complaint is this. A case was made, between
it and the defendant, putting in issue the liability to it by the de-
fendant on two policies of insurance. That case was tried before a
judge and a jury, and all the issues found in favor of the complain-
ant, plaintiff at law. A mistake was made whereby the complain-
ant was deprived of the amount due on one policy, notwithstanding .
the conclusion of the jury that it should recover thereon. That
mistake should be corrected, and the right of complainant estab-
lished. This position of complainant has been sustained in this
court, It applies the remedy. It is ordered that the defendant pay
or cause to be paid to the complainant the amount of the policy for
$2,500, with interest theron up to the date of the verdict in the case,
to which must be added interest on the principal sum from the date
of the filing of the bill in this case, and costs, Let an order be pre-
pared carrying out these views,
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BEHLMER v. LOUISVILLE & N. R. CO. et al,
(Circuit Court, D. South Carolina. January 22, 1896.)

1. ISTERSTATE COMMERCE ACT—ORDERS OF CoMMIssioN—ON WaoM BINDING.

Proceedings were commenced before the interstate commerce commis-
sion against the 8. Ry. Co., which was at the time in the hands of a re-
ceiver, to enforce compliance with the long and short haul clause of the
interstate commerce act. Before the decision therein, the railroad was
sold under foreclosure, and conveyed and delivered to the purchasers.
An order was made by the commission requiring a reduction of rates. A
few days after this order was made, the railrcad was conveyed by the
purchasers at the sale to a new company. The order was served on the
former receiver of the road, but not on the new company. Held, that
such new company was not bound by the order, notwithstanding a pro-
vision in the order of sale of the road requiring the purchaser to pay
and discharge all claims made against the receiver, and all obligations
contracted or incurred by him and not paid by him before the delivery of
possession,

2, BAME~LONG AND SxorT HAUL~—~DIVISION OF JOINT RATE.

Several independent, connecting railroads, forming & line from Memphis,
Tenn., to Charleston, 8. C.,, agreed upon a charge of 19 cents for certain
freight between those points, which sum was to be divided between them
in certain proportions. Upon the same freight, from Memphis to 8., a
point in South Carolina, but nearer Memphis, 28 cents was charged, the
excess over the through rate all going, however, to the road which per-
formed the transportation in South Carolina, and the other roads receiving
only their proportion of the through rate. Held, that such charge was not
a violation, on the part of such other roads, of the long and short haul
clause of the interstate commerce act,

8. SAME—SIMILAR CIRCUMSTANCES.

Transportation of hay between Memphis, Tenn.,, and Charleston, S. C.,
between which points there is competitive transportation by rail, by water
and rail, and by water alone, is not performed under substantially similar
conditions with transportation between Memphis and an interior town
in South Carolina, which is reached only by one railroad.

C. B. Northrop, for petitioner.
J. W. Barnwell and Ed. Baxter, for defendants,

SIMONTON, Circuit Judge. This is a proceeding in equity
brought to enforce a finding of the interstate commerce commission,
under section 5 of the act to amend an act to regulate commerce,
approved March 2, 1889. 25 Stat. 855. This section 5 amends sec-
tion 16 of the amended act, which was approved 4th of February,
1887. 24 Stat. 379. The petitioner is a resident of Summerville,
an incorporated town on the line of the South Carolina Railway
Company, about 22 miles from Charleston, 8. ¢. He complained
that he had been compelled to pay upon a shipment of two car loads
of hay, from Memphis to Summerville, 28 cents per hundred weight,
while the through freight charge from Memphis to Charleston is but
19 cents per hundredweight. He charged that this was in viola-
tion of section 4 of the act of 1887, the long and short haul clause,
The commission heard the case on the petition and answers, decided
in favor of the petitioner, and ordered the South Carolina Railway
Company, then and at the date of filing the petition in the hands of
a receiver, to reduce the rate from Memphis to Summerville to 19



