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declaratory of equity rules already established in the federal court,
and urges that the act was sufficient authority to authorize the state
court to impose a lien in his favor on the corpus of all the said
. property in Dillingham's hands at the time of the said judgment in
his favor, superior to the bondholders' lien, which, it is conceded,
antedates the period of Foreman's cause of action against the said
company and Traylor, receiver. A review of the decisions of the
Texas courts since the passage of the receivers act will show, uni-
formly, that their conclusions, wherever they have considered mat-
ters and issues of law akin to the subject-matter of this suit, have
been adverse to the contention of the appellant. In Giles v. Stan·
ton, 86 Tex. 620, 26 S. W. 615, and Fordyce v. Du Bose, ,87 Tex. 78,
26 S. W. 1050, it was held that the rights of the bondholders secu,red
by a mortgage executed before the passage of the receivers act
could not be affected or prejudiced by any lien which the court was
authorized to impose under the provisions of the said act. It fol-
lows from what we have said that the decree of the circuit court
should be affirmed.

AMERICAN FREEHOLD LAND-MORTGAGE CO. OF LONDON, Limited,
et aI v. THOMAS.

(Circuit Court of Appeals, Fifth Circuit. January 14, 1896.)
No. 415.

EQUITY PRAOTICE-NoNRESIDENT DEFENDANTS-AcT MARCH 8, 1875.
One F. filed a bill in equity, in the circuit court for the Southern district

of Georgia, to remove an incumbrance or cloud upon the title to real prop-
erty in that district, ail the defendants but two, who were merely formal
parties, being nonresidents of the state. Service was made personally
upon the two resident defendants, and upon such service, treated as a
substituted service (the resident defendants having previously acted as
counsel for the others), a decree pro confesso was taken. Afterwards
complainant, not relying on this decree, caused service to be made on the
defendants by pUbllcation, and, such service having been perfected, took
a second decree pro confesso. Within 10 days thereafter, the nonresident
defendants filed objections to granting a final decree, and moved to have
the decree pro confesso set aside, and for leave to file pleas. This mo-
tion was overruled, and a final decree entered. Held error, the evidence
falllng to show that the substituted service was sufiicient to justify the
first decree pro confesso, and the nonresident defendants having been en-
titled, under Act Cong. March a, 1875, § 8, to come in and defend under
the second decree.

In Error to the Circuit Court of the United states fOl' the South·
ern District of Georgia.
W. E. Simmons, for appellants.
Frank H. Miller and Wm. K. Miller, for appellee.
Before PARDEE and McCORMICK, Circuit Judges, and BOAR-

MAN, District Judge.

BOARMAN, District Judge. On the 13th of January, 1883, J.
Pinckney Thomas became. indebted to J. K. O. Sherwood, of New
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York, in the sum of $5,000, borrowed money, with interest thereon
until paid, at 8 per cent. per annum, payable annually. Said in-
debtedness was evidenced by one promissory note and five interest
notes attached to the said note, representing interest to be paid
each year. At the time of making said note, said Thomas conveyed
title to 1,150 acres of land in Burke county, Ga., to the said Sher-
wood, for the purpose, under article 1969 et seq., Code Ga., of secur-
ing the paJrment of the same. Said Sherwood transferred the said
notes to the American Freehold Land-Mortgage Company of Lon-
don, Limited, by his indorsement of the same, without recourse,
subject to the said bond for reconveyance made by Sherwood to
Thomas. The interest note, becoming due November 15, 1886, was
not paid at maturity or any other time. On the 16th of July, 1887,
said company instituted suit on said principal and interest notes
then due, by an ordinary action of assumpsit, in the circuit court
of the United States for the Southern district of Georgia. The dec-
laration in that suit sets forth the fact that the said indebtedness
was secured by the deed, as provided by section 1969 et seq. of the
Code of Georgia, but no special judgment therefor was prayed for.
The defendant acknowledged service, and waived all other and
further notice and service. No answer or plea was filed therein,
and on the 9th of April, 1888, an ordinary judgment, on default,
upon the note, was rendered by the court, without the intervention
of a jury, and the lands described in the deed of Thomas to Sher-
wood were levied upon and sold under execution by the mar-
shal on the 3d of November, 1888, and purchased by W. G. Wheeler
for $400, to whom proper conveyance was made by the marshal.
On the 1st day of January, 1890, said Wheeler conveyed said lands
to G. A. Hammell, of New Jersey. The lands remained in the pos-
session of Wheeler and Hammell from the date of the sale made by
the marshal, in 1888, to June 1, 1892, when a receiver was appointed
by the circuit court under a bill filed by Turner O. Thomas, admin·
istrator of J. P. Thomas, deceased, and possession was turned over
to him. The defendant, J. Pinckney Thomas, died, intestate, on
June 11, 1888, and no representation was had upon his estate until
the 5th day of May, 1890, when Turner O. Thomas, the appellee,
was appointed administrator. On the 6th of August, 1890, the ad·
ministrator, Turner O. Thomas, filed a motion in the circuit court of
the United States for the Southern district of Georgia to be allowed
to open the said default in the case of said mortgage company
against J. Pinckney Thomas, wherein said judgment had been ren-
dered and sale made as aforesaid, and to set aside and vacate said
judgment so rendered on default April 9, 1888, which said motion
was sustained, and a decree thereon rendered setting aside and va-
cating said judgment as void. 47 Fed. 550. On setting aside the
said judgment, leave was later on given to file pleas on behalf of
defendants. After the rendition of the judgment sustaining the
said motion, on the 15th of December, 1891, the said mortgage com-
pany, through Mr. Simmons, as its attorney, instituted a suit
against Turner O. Thomas, administrator of J. P. Thomas, upon the
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said same cause of action upon which the said suit at law in the fed
eral court was originally instituted and the said suit in thestat6
court is now pending. On the same day, December 15, 1891, the
.mortgage company's counsel, Mr. Simmons, instructed the clerk of
said circuit court of the United States to enter an order dismissing
the suit from the United States court. The judge of said United
States court refused to allow this to be done. Upon the refusal of
the court, December 15, 1891, to allow the said common-law case to
be dismissed, the counsel for the mortgage company had his name
stricken from the docket as such.
On the 31st of March, 1892, said Turner C. Thomas, administrator,

:filed an original bill in equity in the circuit court of the United
States for the Southern district of Georgia against the said mort-
gage company and the CorbiI). Banking Company of New York, W.
G. 'Wheeler, of New York, and Sherwood and Hammell, citizens of
the same state, W. E. Simmons, of the Northern district of Georgia,
and Fred T. Lockhart, a citizen of the state of Georgia (the two last-
named defendants having been counsel in the said suit at law), pray-
ing for an injunction restraining all the said defendants from con-
veying said lands pending said litigation, and pending the appoint-
ment of a receiver to take charge and hold the same until the final
decree therein; praying, further, that the deed from Thomas to
Sherwood made January 13, 1883, of said land, and also the deed of
the same date from Sherwood to the said mortgage company, also
the deed from Lucius M. Lamar, marshal, to said Wheeler, Decem-
ber 4, 1888, and the deed of said Wheeler to G. A. Hammell, dated
January 1, 1890, be canceled as a cloud upon the title of said ad-
ministrator and that of Mary E. Thomas and her said minor chil-
dren. In addition thereto, the said bill prayed that a certain suit
at law, :filed in the said state court of Georgia by Mr. Simmons for
the said mortgage company, against Thomas, administrator, where-
in was involved the same cause of action as was sued on in the
original suit at law in the circuit court below, should be restrained
until a :final decree was had on the said bill. No personal service
was had on any of the defendants, except Lockhart and Simmons;
the former, the lawyer who brought the original suit at law on the
notes in the court below, and, after the judgment and execution
thereof, had nothing more to do with the case. The latter came in-
to the said suit at law representing the mortgage company in resist-
ing Turner's (administrator's) motion to open the default, and to
vacate the said judgment. All the other defendants named in the
bill were nonresidents of Georgia. At August rules, 1892, an or-
der based on the services made of the bill as aforesaid was entered,
taking a pro confesso against all the defendants. No final decree
.was sought· by appellee on that pro confesso. On the 21st of De·
cember, 1892, an order was granted by the court directing service to
.be perfected by publication. At rules, January 1, 1894, an order
taking the bill pro confesso, based on the service by publication, '
was again entered against all of the defendants. On January 9,
'1894, the defendants named in the complainant's bill, the said mort·
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gage company, the Corbin Banking Company, Sherwood, Wheeler,
Hammell, et at, through their counsel, Mr. Simmons, filed objec-
tions to the granting of a final decree, and he moved to have the pro
confesso set aside, so that he could be allowed to file pleas for the
said defendants to complainant's bill under such terms as the court
might deem proper. Appellee moved to have the motion of Sim-
mons overruled. The issues made up in these two motions were
argued January, 1894, and taken under advisement. On June 28,
1894, appellants' counsel again renewed his said motion for leave to
appear and file pleas to said bill. There seems to be some differ-
ence of opinion between the counsel as to the subsequent history of
the matters and issues attending appellants' motion; but we do not
think it necessary now to deal with that matter. On January 25,
1895, the court overruled the motion, made in the interest of the
nonresident defendants, to vacate the decree pro confesso, and pro-
ceeded to enter a final decree on complainant's bill. From that de-
cree this appeal is prosecuted.
The appellants, in their assignment of errors, complained of a num-

ber of errors, prejudicial to them in the circuit court, in relation to
the matters and issues which, at the instance of the appellee, arose
and were set up in the various pleadings in the court below after the
appellants had obtained said judgment in the said original Eluit at law
in the court below, on the and sale had been made thereunder
of the land in question, and they complained of error in the court in
refusing to set aside the pro confesso of January 1, 1894, and in refus-
ing to allow them to plead to complainant's bill; and they complain,
too, of errors found in the final decree. As to some of the matters
complained of in the assignments, it may be that relief, at our hands,
cannot be invoked on this appeal. However, under the view we take
of the issues, it will not be necessary for us now to discuss those mat-
ters.
The assignments Nos. 6 and 7, which relate to the services had on

complainant's bill, put at issue the only matters we deem it necessary
to discuss:
"No.6. Because said bill of appellee was really an original bill, and there

having been no legal service of subprena upon either of the appellants
against whom SUbstantial relief was prayed, all of whom reside outside of
the state of Georgia, they nor neither of them have had their day in court,
and were beyond its jurisdiction at the time of the tiling of said bill or there-
after, SO far as disclosed by the record or proof; and not having submitted
itself to the jurisdiction of the court, either by appearance, demurrer, plea,
or answer, and having been denied the privilege of so doing by the court
when it attempted to, on the 9th of .January. IS\J5, in open court, said court
had no jurisdiction over it, and therefore the decree against It was error,
and void for that reason; and the same was error as against all the other
appellants, each of whom resided outside the state of Georgia, and were not
found within the said state.
"No.7. Because at the November term, IS&!, of said court, on the 9th

of January, 1894, before a final decree had been rendered in said cause, and
eight days after a decree pro confesso had been entered, appellants, by their
counsel, appeared court, and applied for leave to tile proper pleas to
appellee's ,said bill, which said application was not passed upon then, or at
any other time, as the court, after hearing argument, held up Its decision
on said application at that time, and, without further action or proceeding

v.71F.no.6-50
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lnthat matter, returned said final decree of January 26, 1895 (over a year
afterwards), whereby appellants were denied the right to defend said blll,
which they allege was error."

It will be seen that appellee caused two orders for taking pro con-
fesso to be entered,-one, at the August rules, 1892; the other, at
January rules, 1894. The former was founded on alleged services of
. bill known as "substituted services." The only personal service
which the record shows to have been made was on 'V. E. Simmons,
who accepted service on himself as a defendant in the bill, and
at the same time denied that he represented anyone else. The
other defendants, being nonresidents, were not actually or personally
served, and whatever service was made on them was made through
the said W. E. Simmons, as their attorney. The appellee seems to
have been unwilling to follow up or to secure a final decree on the
first pro confesso based on the service made as aforesaid on nonresi-
dents, through Mr. Simmons. We think the evidence fails to show
that the substituted service was sufficient to authorize the entry of
the order taking the bill pro confesso at the August rules, 1892. The
order taking the bill pro confesso, at the January rules, 1894, was
founded on the service of appellee's bill made by publication, as pro-
vided for in the act of 1875 (Rev. St. § 643). Under that act, as the
"suit is to enforce any legal or equitable lien upon, or claim to, or to
remove any incumbrance, or lien, or cloud, upon the title to real or
personal property within the district" (Act March 3,1875, §8; 18Stat.
472), service by publication was sufficient to bring the said nonresi-
dentlippellants into court; but it also provides "that any defendant
or defendants, who are not actually or personally notified as above
provided may, at any time, during one year after final judgment in
any suit mentioned in this section enter his appearance in said suit
in said circuit court, and thereupon the said court shall make an
order setting aside the judgment therein and permitting said defend-
ant or defendants to plead therein on payment by him or them of such
costs as the court shall deem just, and thereupon said suit shall be
proceeded with to final judgment according to law." Id. The ap-
pellee seems to have complied with the provisions of that act, and did
the things necessary to perfect the service by publication, and the
order taking the pro confesso bill on January 1, 1894, was properly
entered; but the undisputed evidence shows that the appellants, non-
residents, who had been so served by publication, but who had re-
ceived no actual personal notice,within 30 days after said entry was
made, and before the final decree had been granted, came into court
through their counsel, and filed their objection to the court's grant-
ing a final decree on said pro confesso, and moved the court to set the
$ame aside, so that they could file pleas to complainant's bill.
There seems to be a difference of opinion between the counsel in

the case as to the historical incidents thereafter, which relate to the
said motion and the disposition made of the issues of law therein;
but the record shows that a final decree was entered on the said last
pro cop.fesso, and we do not think it necessary to discuss those dif·
ference8. i
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We and error In the court below in not allowing tIle appellants to
appear through their counsel to plead, demur, or answer, under the
provision of act of 1875.
The decree of the circuit court Is reversed, and the cause is re-

manded, with instructions to set aside the decrees pro confesso
entered in the cause, and grant leave to defendants in the bill to
plead therein on such terms as to payment of costs as may' be just,
and thereafter proceed as equity may require.

McCUTCHEON et at v. MERZ CAPSULE CO.
(CIrcuit Court of Appeals, Sixth Circuit. January 1, 1896.)

No. 320.
L CoRPORATIONS-ULTRA VIRES-ABANDONMENT OF CORPORATlIl PURPOSBl-

HOLDING STOCK IN OTHER CORPORATIONS.
The N. Co., a New Jersey corporation, the M. Co., a Michigan corpora-

tion, and two copartnerships, all being engaged In the manufacture of the
same goods, entered Into an agreement by which it was provided that
the parties should organize a corporation to manufacture the goods; that
the stOCk. of such corporation should all be allotted to the several par-
ties, in certain proportions; that the parties should convey all their
property, of every kind, to the new corporation, and receive therefor
mortgage bonds of such corporation, bearing 8 per cent. interest, to the
amount of the appraised value of the property,-such bonds to be secured
by mortgage of all the property of the new corporation, and the ap-
praisal to be made by appraisers appointed by the parties in the manner
provided by the agreement. Each of the parties agreed not to engage
thereafter in the manufacture of the goods. The new corporation was
organized under the laws of New Jersey. The stock was Issued, and
conveyances of the property of the parties to the agreement were made
to such corporation, but It did not Immediately take possession of the
property of the M. Co., or issue the bonds. While still in possession of
its property, the M. Co. determined to withdraw from its engagements,
so notified the omcara of the new corporation, tendered back the stOCk,
and demanded a rescission of the agreement. This was refused, and
the new corporation, through Its agents, attempted to gain possession of
the property of the M. Co. by force, and threatened to continue such at·
tempts. Thereupon the M. 00. filed Its blll to cancel the agreement and
restrain Interference with Its property, and the new corporation filed a
cross bill demanding specific performance of the agreement. The M. Co.
was organized to manufacture the goods which were manufactured by
the other parties to the agreement and by the new corporation, and its
charter contained no authority to hold stock in other corporations. Held,
that the agreement and transfers, forming part of one plan, by which
the M. Co. was to abandon the exercfse of its corporate powers, and re-
strict Itself to the holding of the stock of another corporation, through
which its proper business was to be carried on, were ultra vires as to
the M. Co., and void.

&. CONTRACTS-ILLEGALITY-PARTIES IN PARI DELICTO-ExBlCUTORY CONTRACTS.
Held, further, that as the agreement was still in large part executory,

and had been promptly disaifirmed by the M. Co., the rule as to estoppel
upon parties in pari delicto did not apply, and cancellation of the agree-
ment, with an injunction against Interference with the property of the
M. 00., might be granted, as well as a dismissal of the cross bill praying
specific performance.

Appeal from the Circuit Court of the United States for the East-
ern District of Michigan. ,


