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ANDREWS et al. v. THUM et al.
(Circult Court of Appeals, First Circuit. January 23, 1896.)
No. 89,

APPEAL—REVERSAL OF DECREE—ORDER OF RESTITUTION.

Restitution of money paid under an erroneous decree will not be directed
by the appellate court, where the interests of the parties defendant are, or
may be, diverse, except, possibly, in a very plain case; but leave will be
reserved in the mandate to present & petition for restitution to the court
below,

Appeal from the Circuit Court of the United States for the Dis-
trict of Massachusetts.

This was a bill in equity by Otto apd William Thum against John A. An-
drews, Willlam Y. Wadleigh, B. F. Bullard, and William A. Dole, trading
under the name of John A. Andrews & Co., for alleged infringement of letters
patent No. 278,294, issued May 22, 1883, and No. 305,118 1ssued September 186,
1884, both to Otto Thum, for improvements in fiy paper. The suit was de-
fended in behalf of John A. Andrews & Co. by John W. F. and Benjamin F. B.
Willson, who were the manufacturers of the alleged infringing goods, which
were sold by defendants. A decision was rendered sustalning the patent, and
adjudging infringement (53 Fed. 84), and, on February 7, 1893, an interlocu-
tory decree was accordingly entered in favor of complainants, The time for
taking an appeal from this decree was allowed to expire, and it became neces-
sary to ascertain the money damages before a final decree could be entered,
and an appeal taken therefrom. Defendants, being thereupon advised that the
result of an accounting might be a final decree against them for a large sum,
employed counsel, and authorized him to agree, in their behalf, that a final
decree should be entered against them in the sum of $2,500, and such a decree
was accordingly entered on May 13, 1893. Thereafter the amount of this de-
cree was actually paid in full by John A, Andrews & Co., and satisfaction of
judgment for that amount was entered. Subsequently the manufacturers were
allowed to appeal in the name of the defendants. A petition to dismiss the
appeal was denied by this court. 12 C. C. A. 77, 64 Fed. 149. The case being
afterwards heard on the merits of the appeal, a decree was entered reversing
the decree below, on the ground that the patents were void for want of in-
vention, with directions to dismiss the bill. 15 C. C. A. 67, 67 Fed. 911.
 Afterwards a rehearing was allowed, but the court, on June 11, 1895, refused
to modify its previous decree. 16 C. C. A. 677, 70 Fed. 65. Thereupon John
"A. Andrews & Co. filed a petition in this court, in respect to the form of man-
date, asking that a provision be made therein requiring the complainants to
make restitution of the $2,500 paid by them under the erroneous decree, and
the question thus raised was fully argued.

John M. Perkins; for appellants.
Walter B. Grant, for appellees.
Frederick P. Fish and William K. Richardson, for petitioner.

Before COLT, Circuit Judge, and WEBB and ALDRICH, Dis-
trict Judges.

PER OURIAM. Whether restitution should be made of money
paid in the progress of judicial procedure, where the interests of the
parties defendant are or may be diverse, depends, oftentimes, on
a question of fact. Perhaps a case might be so plain as to war-
rant this court in directing restitution in the court below, but this
is not such a case. This application should be made to the circuit
court. We do not, in the present hearing, pass upon any question
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relating to the merits of such application. The judgment already
entered in this cause is amended to read as follows: The decree
of the circuit court is reversed, and the case remanded, with direc-
tions to dismiss the bill with costs. This court reserves to the de-
fendants, John A. Andrews et al., liberty to file in the circuit court
a petition for restitution of the sum paid by them to the complain-
ants under the decree of the said eireuit court of May 13, 1893, or
to adopt other appropriate methods for presenting their clalm for
restitution, and to proceed thereon as that court may determine.

NORTH ALABAMA DEVELOPMENT CO. v. ORMAN.
(Circuit Court of Appeall, Fifth Circuit. January 7, 1896.)

1. CIRCUIT COURT—JURISDICTION—CORRECTION OF RECORD.

One. 0. brought two actions in a state court against the N. Co., in each
of which an attachment was issued and levied on property which was de-
scribed in the returns indorsed on the writs. Both causes were removed
to the United States circunit court, and consolidated into’ one cause, in
which & Judgment- was rendered for the plaintiff, condemning the property
levied omn, to satisfy the debts, but describing specifically only the property
described on one writ, which. differed materially from that described on the
other. : A . writ of error was sued out to review such judgment, and in the
record, as; sent up to the court of appeals, only one writ and return were
set out, the other being referred to in a note as identical with the one set
out.. The' judgment was afiirmed, and a mandate sent down, describing
the property condemned as it was described in the original judgment, viz.
according..to .the return on. one writ only. An order of sale was made,
again describing the property in the same way. After the sale, O. applied
to the court, ex parte, to amend the judgment and order of sale nunc pro
tune, 8o as to include the property described in the return to the omitted
writ, and an order to make such change was made by the court. The N.
Co. moved to set aside the amended orders, and afterwards: applied to .
the court of appeals for & mandamus requiring the judge to reverse his ac-
tion. Held, that inasmuch as the original judgment evidencing the judi-
cial concluslons of the court showed fully and finally all the property con-
demned tothe payment of 0O.’s debt, whether perfectly or imperfectly de-
scribed, and as the mandate of the,court ot appeals, based upon the record
containing only one writ, described the same property, the amendments
made. by the circuit court were not confined to the correction of clerical
errors, but materially enlarged the terms of the mandate of the appellate
court, and were accordingly beyond the jurisdiction of the circuit court.

2. BAME—MANDAMUS.

Held, further, that though it might have been advisable to raise the ques-
tion by.a new writ of error, in view of the expense and delay involved, that
remedy was not fully adequate, and a mandamus was not improper.

This was a petition for a wrlt of mandamus to be directed to the
judge of the circuit court for the Northern district of Alabama, re-
quiring him to vacate an order amending nunc pro tunc a judgment
which had been affirmed by this court on writ of error.

Joseph Nathan, for petitioner.
Himes, Sheffey ‘& Speake, opposed.

Before PARDEE and McCORMICEK, Circuit Judges, and BOAR-
MAN, District Judge.



