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ROWBOTHAM v. GEORGR P. STEELE IRON CO. et al.
(Circuit Court, E. D. Pennsylvania, January 27, 1866.)
No. 11.

1. TorispicTION OF FEDERAL COURTS—CORPORATIONS.

A corporation of one state which complies with the laws of another
state wherein 1t does business, in respect to filing a copy of its charter and
appointing an agent to recelve service of process, does not thereby waive
its right to Insist that it shall only be sued in a federal court in the disirict
and state of its incorporation.

2. EQuiTY JURISDICTION—PARTIES.
here a suit against a corporation is dismissed for want of jurisdiction,
the court has no equitable cognizance In respect to its officers joined as
defendants for the purposes of an accounting in behalf of the company.

Bill by John Rowbotham against the Georg: P. Steele Iron Com-
pany, and George P. Steele and others.,

Charles L. Smyth, for complainant.
Henry E. Everding, for defendants.

DALLAS, Circuit Judge. The complainant and the principal de-
fendant, the George P. Steele Iron Company, are both citizens of
New Jersey. The latter has pursued the provisions of a Pennsyl-
vania statute by filing its charter and appointing an agent in that
state, upon whom service of process may be made; and it does
business therein. But these facts do not defeat its right to insist
that it shall not be sued in a court of the United States elsewhere
than in the district of New Jersey, in which it was created. In re
Keasbey & Mattison Co., 16 Sup. Ct. 273; Filli v. Railroad Co., 37
Fed. 65. '

Respecting the other defendants the case is not one of which this
-court, as a court of equity, can take cognizance. They were made
parties only as officers of the George P. Steele Iron Company, and
the only prayer as to them is for an accounting on behalf of that
company. No equitable ground for relief against them is presented.
Root v. Railway Co., 105 U. 8. 189. The bill is dismissed, with costs.

BENJAMIN v. CITY OF NEW ORLEANS.
{Clircuit Court, B. D. Louisiana. January 20, 1896.)
No. 11,983,

URISDICTION—DIVERSE CITIZENSHIP, '

J In(ﬂt;I suit by an assignee of a chose in action “to recover the contents”
thereof, it is not enough for plaintiff to allege in his complaint that his
assignor was a citizen of a different state from defendant when he ac-
quired such chose in action, but he must allege the existence of such di-
verse citizenship of the assignor and defendant at the time of bringing the
suit.

Action by H. W. Benjamin against the city of New Orleans.

Rouse & Grant, for complainant,
Branch K. Miller, for defendant.
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PARLANGE, District Judge. The mandate of the court of ap-
peals to this court reverses the judgment of this court heretofore
rendered herein by my predecessor and directs the dismissal of the
bill unless, by proper amendment and in accordance with the views
expressed by the supreme court in this case, the jurisdiction of this
court be made to appear affirmatively. The complainant has
amended his bill by averring that the persons in whose favor the
claims accrued, and to whom the certificates were igssued, are now,
and were on February 9, 1891 (the date of the filing of the bill), citi-
zens of states other than the state of Louisiana, and competent, as
such citizens, to maintain suit in this court against the defendants
for the recovery of the indebtedness represented by the certificates,
if no assignment or transfer thereof had been made. The states of
which the original certificate holders are averred to have been citi-
zens at the time of the filing of the bill, are not named. Complain-
ant’s counsel referred in argument to a list of the certificate holders
filed with the bill as Exhibit A, but that list furnishes no informa-
tion whatever ag to the states of which the certificate holders were
citizens; and if any inference is to be drawn from the list, it is that
the certificate holders were citizens of Louisiana.

In this case four questions were submitted to the supreme court
by the court of appeals, to wit (153 U. 8. 418, 14 Sup. Ct. 905):

“First. Does the case made by the bill, alleging that the board of police has
been abolished, and left without successor or legal representative, and no
provision has been made for the application of its assets to the payment of
its debts, and the answer herein, constitute a suit in equity arising under the
constitution of the United States and within the jurisdiction of the circyit
court of the United States for the Eastern district of Louisiana, without re-
gard to the diverse citizenship of the parties?

“Second. The warrants and the certificates held by the complainant having
been issued for services rendered and supplies furnished under contract with
the board of metropolitan police, when the laws required said warrants and
certificates to be received by the defendants in payment of all licenses, taxes,
and other dues, and all such laws having been repealed by the legislature of
Louisiana, without making other provision for the redemption of said war-
rants and certificates, was this an impairment of the obligation of the con-
tract in relation to such warrants and certificates, within the meaning of
article 1, § 10, of the constitution of the United States?

“Third. Do the pleadings show a suit to recover the contents of choses in
action within the meaning of the judiciary act of 1887 and 1888, so as to pre-
clude the complainant, as assignee, from suing, in the circuit court of the
United States, to establish a fund out of which he, in common with other
creditors of the late metropolitan police board, may be paid pro rata upon
their claims?

“Fourth. Considering all the allegations in the bill of complaint, and the
provisions in the constitution and laws of Louisiana respecting the metropol-
itan police board and the metropolitan police warrants and certificates, and
the redemption and payment of sald certiticates, does the case show a liabil-
ity on the part of the city of New Orleans to contribute to a fund for the pay-
ment of sald warrants and certiticates beyond its liability for taxes assessed
and collected in pursuance of the apportionments made?”

The first question was answered in the negative; the third, in the
affirmative; and while the second question was not answered direct-
ly, the language of the supreme court (163 U. 8. 429, 431, 432, 14
Sup. Ct. 905) makes it clear that, if the court had deemed it neces-
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sary to directly answer the seconé questlon, the court would have
answered it in the negative. 'The fourth question was not an-
swered.

The grounds of equitable cognizance rehed upon in this case were,
after the citation of authorities believed by complainant’s counsel
to be applicable, sét out in the brief of complainant’s counsel, filed
in the supreme ¢ourt, as follows:

“The destruction of the board of police by the repealing act deprived its
creditors of their action at law against it for the enforcement of their de-
mands, and left them without remedy, except in a court of eyuity, which
* * * ‘will lay hold of its property and administer it’ for their benefit.
Judgment at law and fruitless execution are not required, because impossible
in the absence of an existing debtor. * * * And it has been held by this
court [the supreme court] that, by the French jurisprudence which prevails in
Louisiana, a creditor may exercige the right of action of his debtor, and that
‘the rlght thus claimed for the creditor may very properly be pursued in a
suit in equity, since it could not be pursued in an action at law in the courts
of the United States, and all existing rights, in any state of the Union, ought
to be suable in some form in those courts,” City of New Orleans v. Gaines’
Adm'r, 131 U. 8. 191-213, 9 Sup. Ct. 745.”

The supreme court distinctly states that the above are the
grounds of equitable cognizance relied upon. I read from the opin-
ion (153 U. 8, at page 428 ¢t seq., 14 Sup. Ct. 905):

“The jurisdiction in equity in this case is found in the inadequacy of the
remedy at law, either because the rights claimed could not be enforced at
law, or because they could not be administered in that forum. The bill was
mamfestly framed to bring the case within the class in which receivers are
appointed to collect the assets and pay the creditors of a dissolved corpora-
tion, Broughton v, Pensacola, 93 U. 8. 266, 268; Meriwether v. Garrvett, 102
U. 8. 472, 527, Indeed, it was expressly averred that the state courts had
proceeded upon that principle in respect of similar warrants and certificates;
and reference was made, in terms, to a decision of the supreme court of Lou-
isiana in that behalf. Harrison v. City of New Orleans, 40 La. Ann. 509, 4
South. 133. . The contention was that the holders of these warrants had a
right to bring an action at law against the board of police to recover thereon,
and that the dissolution of the board left the complainants without remedy
except in a court of equity; judgment and execution at law not being re-
quired, because, 1mposs1b1e, by reason of the dissolution of the board. There-
fore, the court. in chancery was appealed to to lay hold of the assets of the
board as in the nature of a trust tund. and apply them to the payment of the
claims. Thoge assets, as shown by the bill, were the apportionments, the tax
levies, and the taxes collected, Thege were the means provided by law for
the payment of debts created by the board, and if they were left unaffected
by the repeahng act, the alleged impairment had no basis to rest on. That
act was essentially a mere change of an 1nstrumentallty of municipal govern-
ment. It abolished the police organization established in 1868, and vested in
the city the funetion of maintaining its own police. This legislation was not
in contravention of the constitution of the United States, and was enacted
in the exercise of the undisputed power of the state in that regard. In mak-
‘ing the change, ne obligation rested on the state to create an independent and
corporate successor of the board, or to provide for the application of its as-
aets to the payment of its debts, if existing laws were ample to effect that
‘purpose. In that view, the city of New Orleans remained, for all purposes,
s0 far as creditors were concerned, the representative of ‘the board; and if
.the city. were under a liability to pay ‘the apportionments in cash, it was not
absolved from that liability by the. dissolution. of the board. Although the
~creditors could not avail themselves of the instrumentality of the board tc
sue for the apportionments (if that could ever have beén done), still, as those
apportionments had all been made, and taxes had been levied, and were in
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course of collection to pay them, or so much thereof as was needed to pay
the warrants and certificates, the act of 1877 lett the city of New Orleans to
respond as before to the creditors in reference thereto, and the remedies to
which they could resort were quite as efticient as they ever had been. In
New Orleans v. Gainesg’ Adm’r, 181 U, 8. 191, 9 Sup. Ct. 745, it was held that,
under the jurisprudence prevailing in Louisiana, a creditor might exercise
the right of action of his debtor,—a right analogous to the garnishee or trus-
tee process in some states,—and that this right could be enforced in a federal
court by a suit in equity, on the principle of subrogation. But if this bill
could be maintalned on the doctrine therein recognized, or if the equitable
principle of apportionment, as between parties charged with a common bur-
den, were applicable, as justifying equity interposition, the resuit on the
point under consideration would be the same. Jurisdiction could not be ob-
tained upon the bare averment of an anticipation that the city might rely
on the repealing act as wiping out apportionments, tax levies, and tax col-
lections, and that the state courts would so decide. And the bill made no
such specific averments, with which, indeed, many of its allegations were
wholly inconsistent; while the defense of the city not only rested on no such
ground, but the answer denied that the repealing act was susceptible of that
construction, or could be given that effect. This would be equally true if, as
suggested by counsel for the city, the board could never have been treated
as a debtor (unless it had collected taxes under Act No. 16 of 1875, and re-
tained them), inasmuch as it had nothing to do with raising the sums appor-
tioned to the local authorities, upon whom, alone, the duty was devolved to
accomplish that through the exercise of the power of taxation; and the hold-
ers of warrants and certiticates could, from the first, only have resorted to
the police fund created through the medium of the annual apportionments.”

I read further from the opinion of the supreme court (153 U. 8.
432, 14 Sup. Ct. 905):

“We have seen that the ground of equitable cognizance relied on is that the
holders of these warrants and certificates had the right to bring an action
at law against the board of police to recover thereon, and that the dissolu-
tion of the board left the complainants without remedy, except in a court of
equity; judgment and execution at law not being required, because impos-
sible, by reason of the dissolution of the board. It is insisted that the city
stands in the position of a debtor for taxes collected on police board appor-
tionments, and for the amount of the apportionments themselves, so far as
outstanding. If this were so, and the police board were still in existence,
and liable to suit, then complainants would be obliged to recover judgment
against the board, and proceed against the city by way of creditors’ bill to
enforce the collection. Granting that this could be done without judgment
after and because the board had ceased to exist, nevertheless the claims of
complainants must be established under the bill precisely as they would have
to be in an action at law. Although it is ingenuously said that the suit is
one to ‘establish a fund,” this does not change the fact that it is a suit to
recover on the warrants and certificates, and then enforce their payment by
a decree over against the city. The establishmwent of a fund is, in this in-
stance, only another name for the ascertainment of an indebtedness of the
city to the board, available to the creditors of thé board, after their claims,
as such, are judicially determined.”

I read further from the opinion of the supreme court (153 U. 8.
435, 14 Sup. Ct. 905):

“If the board had not been abolished, judgment could not have been re-
covered against it by complainants in the circuit court; and if a judgment
had been recovered by them in the state court, a creditors’ bill would have
been merely ancillary to the judgment, and could not have been entertained
in the circuit court as an original bill. Upon the facts appearing in this rec-
ord, the assignees would have acquired no new and independent right of
recovery, by reason of the judgment, not possessed by the assignors. The
board being abolished, recovery of a judgment was dispensed with, but the
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establishment of the clalms was. gtill required as the basis.for further relief;
and that rellef involved nothing more than recovery over, or a direct decree,
within the principles of City of New Orleans v. Gaines’ Adm'r, supra, analo-
gous to judgment on garnishee process. The suit must, therefore, be re-
garded as a suit to enforce the payments of the warrants and certificates,
and, as such, a suit to recover their contents; and this is so on any other
ground of equity Jurisdiction which has been suggested. In our judgment, the
pleadings show & suit to recover the contents of choses In action; and, as the
bill contained no averment that it could have been maintained by the as-
signors, if no asgignments had been made,—from the statement accompany-
ing the certificate it appears affirmatively that it could not,—the jurisdiction
" of the circuit eourt cannot be sustained on the ground of diverse citizenship.”

Why did not the supreme court answer all the questions? The
opinion shows that the court believed it had finally disposed of
the case by answering the first and third questions, and by strongly
intimating its opinion as to the second. The supreme court had
clearly said that the case was not a suit in equity arising under the
constitution of the United States. It had clearly stated that the
only grounds of equitable cognizance contended for were untenable.
It had clearly characterized the case as being a suit for the recovery
of the contents of choses in action, and, as the court of appeals had
certified to the supreme court that the assignors of the complainant
were citizens of Louisiana (163 U. 8. 417, 14 Sup. Ct. 905), the su-
preme court, at the close of their opinion (163 U. 8. 485, 14 Sup. Ct.
905), said as already stated:

“As the bill contalned no averment that i1t could have been maintained by
the assignors, if no assignments had been made,—from the statement accom-
gﬂﬂﬁna the certificate it appears affirmatively that it could nof,—the juris-

on of the circuit court cannot be sustained on the ground of diverse citl-
zenship.” (The italics are mine,)

Virtually, the only one of the four questions which the supreme
court left unanswered is the fourth, which inquires whether the
city of New Orleans is liable beyond the taxes assessed and col-
lected, In my judgment, it is clear that the reason of the supreme
court for failing to answer that question was that, by answering
the other questions, the court considered the case finally disposed
of. In other words, having found that the only grounds of equi-
table cognizance contended for were untenable, and that the suit
was a suit to recover the contents of choses in action, and finding,
further, upon the statement of the court of appeals, that there was
no diverse citizenship in the case, it was idle to deal with the fourth
question. To sustain the demurrer and dismiss the bill, I need go
no further than to say that the complainant has not complied with
the order of the court of appeals. He has not made the jurisdie-
tion of this court appear affirmatively. In fact, according to the
statement of the court of appeals to the supreme court, the com-
plainant cannot make the jurisdiction appear. He should have
named the states of which the certificate holders were citizens.
The diverse citizenship is the jurisdictional basis of this case. It
is an issuable fact. I am clear that the demurrer must be sus-
tained, and the bill dismisged.
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ANDREWS et al. v. THUM et al.
(Circult Court of Appeals, First Circuit. January 23, 1896.)
No. 89,

APPEAL—REVERSAL OF DECREE—ORDER OF RESTITUTION.

Restitution of money paid under an erroneous decree will not be directed
by the appellate court, where the interests of the parties defendant are, or
may be, diverse, except, possibly, in a very plain case; but leave will be
reserved in the mandate to present & petition for restitution to the court
below,

Appeal from the Circuit Court of the United States for the Dis-
trict of Massachusetts.

This was a bill in equity by Otto apd William Thum against John A. An-
drews, Willlam Y. Wadleigh, B. F. Bullard, and William A. Dole, trading
under the name of John A. Andrews & Co., for alleged infringement of letters
patent No. 278,294, issued May 22, 1883, and No. 305,118 1ssued September 186,
1884, both to Otto Thum, for improvements in fiy paper. The suit was de-
fended in behalf of John A. Andrews & Co. by John W. F. and Benjamin F. B.
Willson, who were the manufacturers of the alleged infringing goods, which
were sold by defendants. A decision was rendered sustalning the patent, and
adjudging infringement (53 Fed. 84), and, on February 7, 1893, an interlocu-
tory decree was accordingly entered in favor of complainants, The time for
taking an appeal from this decree was allowed to expire, and it became neces-
sary to ascertain the money damages before a final decree could be entered,
and an appeal taken therefrom. Defendants, being thereupon advised that the
result of an accounting might be a final decree against them for a large sum,
employed counsel, and authorized him to agree, in their behalf, that a final
decree should be entered against them in the sum of $2,500, and such a decree
was accordingly entered on May 13, 1893. Thereafter the amount of this de-
cree was actually paid in full by John A, Andrews & Co., and satisfaction of
judgment for that amount was entered. Subsequently the manufacturers were
allowed to appeal in the name of the defendants. A petition to dismiss the
appeal was denied by this court. 12 C. C. A. 77, 64 Fed. 149. The case being
afterwards heard on the merits of the appeal, a decree was entered reversing
the decree below, on the ground that the patents were void for want of in-
vention, with directions to dismiss the bill. 15 C. C. A. 67, 67 Fed. 911.
 Afterwards a rehearing was allowed, but the court, on June 11, 1895, refused
to modify its previous decree. 16 C. C. A. 677, 70 Fed. 65. Thereupon John
"A. Andrews & Co. filed a petition in this court, in respect to the form of man-
date, asking that a provision be made therein requiring the complainants to
make restitution of the $2,500 paid by them under the erroneous decree, and
the question thus raised was fully argued.

John M. Perkins; for appellants.
Walter B. Grant, for appellees.
Frederick P. Fish and William K. Richardson, for petitioner.

Before COLT, Circuit Judge, and WEBB and ALDRICH, Dis-
trict Judges.

PER OURIAM. Whether restitution should be made of money
paid in the progress of judicial procedure, where the interests of the
parties defendant are or may be diverse, depends, oftentimes, on
a question of fact. Perhaps a case might be so plain as to war-
rant this court in directing restitution in the court below, but this
is not such a case. This application should be made to the circuit
court. We do not, in the present hearing, pass upon any question



