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"If the salvors are to take all, the loss would be as total to the
owner as if his property had been swallowed up by the sea;" in
effect, the owner would be required "to pay for saving when nothing
is saved."
One of the grounds for liberality in salvage awards is the risk as-

sumed by the salvor,-that he can have no recompense for service
or expense unless he is successful in the rescue of property, and
that his reward must be within the measure of his success. He
obtains an interest in the property, and in its proceeds when sold, but
accompanied by the same risk of any misfortune or depreciation
which may occur to reduce its value. In other words, he can only
have a portion in any event; and the fact that his exertions were
meritorious, and that their actual value, or the expense actually in-
curred, exceeded the amount produced by the service, cannot ope-
rate to absorb the entire proceeds against the established rules of
salvage. The Carl Schurz, 2 Flip. 330, Fed. Cas. No. 2,444.. There-
fore, the application to that extent must be denied; but, in consid-
eration of the circumstances, and of the small amount remaining,
the salvor should obtain the utmost which can be awarded. This
is not limited to a moiety, as contended on behalf of the claimants,
but may be placed at such portion as will make the best approach to
the purpose of salvage allowance. Post v.Jones, 19 How. 150;
Smith T. The Joseph Stewart, Crabbe, 218, Fed. Oas. No. 13,070; Two
Hundred and Ten Barrels of Oil, 1 Spr. 91, Fed. Oas. No. 14,297;
The William Smith, 59 Fed. 615. In this view, three-fourths of the
net proceeds of both vessel and cargo, after deducting the expenses
and costs apportioned against each, will be awarded to the libelant
for salvage.

THE FRED. SCHLESINGER.

(DIstrict Court, N. D. New York. January 25, 1896.)

1. COLLISION-YACHT SUNK IN CHANNEL-DANGER SIGNALS.
The use of pieces of wood and two partly submerged buckets, together
with a white pocket handkerchief attached to the end of a oomboo pole,
held Insu1ficlent as danger signals to Indicate the presence of a yacht
sunk under 18 feet of water in a frequented channel. To charge other
vessels with negligence In running upon the yacht, It was the duty of
those in charge of her to station a staunch sea boat by the wreck untU
it could be removed.

2. SAME-PRESUMPTIONS.
The fact that portions of a yacht sunk In a channel came to the surface

shortly after a certaln steamer passed, does not raise so strong a pre-
sumption that she ran upon the wreck as to overcome the testimony of
those upon the steamer, and a tug towing ber, that they passed from 70
to 100 feet to one side of the tlag marking the wreck.

On the evening of August 20, 1895, the steam yacht Rung Broth.
ers sank in the outer harbor of Buffalo, in or near what is known
as the Reading Channel. She was about 50 feet in length and 10
feet beam, with an open cabin or awning extending over nearly her
entire length. The Schlesinger is a propeller 335 feet long, 44 feet
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beam, and, 0ll. day in question, her draft was about 16! feet.
On the morning of August 21st, at about 11 o'clock,the wreck was
discovered and its position indicated by anchoring thereto parts of
two oars, two buckets partly submerged, and a bamboo pole from
which floated a small white flag such as is used by fishermen to in-
dicate the location of their nets. The Schlesinger left her dock be-
tween 12 and 1. 01clock in tow of the tug Gee bound up the lake.
After passing the north end of the Erie Basin wall she took the
usual course for the red light at the end of the breakwater. The
libelants ,contend that the Scblesinger ran into the wreck and caused
the damage subsequently discovered. rrhe claimant insists that the
Schlesinger aJl.dtug passed from 75 to 100 feet to the southward of
the wreck. DUl'ing the afternoon and evening of August 21st the
wreckiJl.g;tug Fern was at work on the wreck, preparing to raise or
rempve her, aud at 9 o'clock in the even).ng the large tug Davis, in
connectioJ;l with the Fern, pulled the wreck along the bottom of the
11lkeseveralhu-ndred feet to a point behind the breakwater, where
sl,l.e rested until the morning of August 22d, when she was raised
by means Qf;\lbains, fasteJied around her at each end,and towed to
a dry. dock. On the evening i that ,the yacht went down there was

;running..• ·' Within five minutes after the disaster
the tug Maythalll, drawing.lO feet and 3 inches, came to the rescue
the passengers and cruised in the vicinity for some time. lils

,not impossible that she may have collided with the wreck. It is
also in evidence that dragging the. wreck along thebottoni of'the
lake and raising .her by steam power in the manner referred to was
sufficient toprOduee the damage ,complained of.
Urban C. Bell, for libelants.
Harvey L. Brown, for claimant.

COXE, District Judge.:]t must be admitted that a vessel lying
under 18 ,of ",ater at botton;t. o.f a frequented channel is
not in a particularly favorable position to maintain a collision suit.
Such a wreck db'ectly in the track of passing vessels is a most danger'-
ous, menace t<{navigation. Regard for her own safety, as well as for
the safety should compel; those responsible for her to make
her presence, known by plain and unmistakable •signals. The, only
means taken,to 'markthewreck of the RuJig Brothers Was a small
white flag about the size of a pocket handkerchief at the endQf a
bamboo pole. It was a signal such as fishermenu!Se to mark
location, of. their nets. There were also some pieces. of wood and
two buckets partly submerged anchored to the wreck and floating
in its immediate vicinity., The flag was, however, only signal
that could be for any distance. ';J,'h.is '" holly
inadequate as a warning signal. It did not necessarily. indicate
danger or announce the presence of a wreck.. If:fthad any sig-
nificance at all it meant that a fisherman's net was spread at that
point. A req :flag is a signal of danger, a white flag of safety. It
was clearly the duty of the owners of the Rung -Brothers, if they
wished to litvpid the charge of negligence, to have a tug or some
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other sta-unch sea boat stand by the wreck until she could be prop-
erly buoyed or moved out of the channel. No authority has been
cited or found by the court holding that such signals as the Rung
Brothers displayed are sufficient to mark a wreck. The burden is
strongly upon the libelants to show that they were free from negli-
gence in this regard. They have not borne the burden.
But assuming that passing vessels were chargeable with notice

of the location of the wreck, the burden is still on the libelants to
satisfy the court, first, that the Schlesinger struck the wreck, and,
second, that the blow caused the injury which was discovered on the
following day. The libelants' case, upon both propositions, is based
largely upon inference and conjecture. Those on the tug and on
the steamer were unquestionably in the best position to know the
course pursued, and they unite in suying that they saw the white
flag and passed from 70 to 100 feet to the left of it. The libelants'
witnesses were none of them in a position where they could discern
with necessary precision the course of the propeller. Certainly
they could not tell the course as accurately as those on the propeller
herself. Indeed, the main argument of which collision is predicated
is founded on the fact that portions of the wreck came to the sur-
face soon after the Schlesinger passed. It is contended that the
presumption is strong that this resulted from a blow given by the
Schlesinger. Undoubtedly this would be so in the absence of testi-
mony to the contrary, but it is insufficient to overcome the positive.
and preponderating testimony on the part of the claimant that the
Schlesinger coula not strucK the wreck. Indeed, it seems
dent that if the propeller had passed between the buoys; as the libel-
ants contend, the yacht, instead of being twisted, would have been
reduced to kindling wood. The propeller was dragging on the bot·
tom all the way out and was proceeding at rate of three or fo.ur
miles a-nhour. . Had she struck the long, narrow, and lightly built
yacht a square or even a glancing blow, it is certain that instead of
being injured the yacht would have been destroyed. Again, assum-
ing the fact of collision, there is nothing but the most inconclusive
inference to show the character and extent of the blow. The Rung
Brothers was raised the second day after she foundered. Duri!ig
the interval she had been dragged fot several hundred feet alon'g
the bottom of the lake ; she had been hoisted by steam power wIth
chains around her bow and stern; three tugs had been working di-
rectly over her, one of them in a choppy sea, and several other
vessels beside the Schlesinger must have passed through the Read-
ing Channel. The injury to the wreck might have. resulted ·from
these causes or any of them. Upon what theory would the court be
justified in attributing it wholly to the Schlesinger? .
The libel must be dismissed, first,.for the reason that if there were

a collision it was due to the negligence of the libelants in failing to
indicate by sufficient signals the location of the wreck. Second, the.
burden is upon the libelants to establish the fact of collision by a
pr'eponderance of testimony. Not only have they failed in this, but
the weight of evidence is to the effect that the Schlesinger passed at
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least 70 feet to the southward of the wreck. And, third, assuming
the Schlesinger struck the wreck there is nothing but inference to
show that she caused the damage described. The libel is dismissed.

ALLIANCE TRUST CO. v. MASTIN et at.
(Circuit Court of A.ppeals, Eighth Circuit. December 2, 1895.)

No. 679.
Appeal from the Circuit Court of the United States for the Western Dis-

trict of Missouri.
John D. S. Cook and A. N. Gossett, for appellant.
Hugh C. Ward and L. C. Krauthotr, for appellees.
Dismissed, with costs, on motion of counsel tor appellant.

O. A. GBIO & BROS. WHOLESALE LIQUOR CO. v. HOSTETTER CO.
(two cases).

(Circuit Court of Appeals, Eighth Circuit. January 16, 1896.)
Nos. 699, 700.

Appeals from the Circuit Court of the United States tor the Eastern District
of Missouri.
Robert E•. Collins, for appellants.
George Denison and A. H. Clarke, for appellee. •
Dismissed, with costs, on motion of counsel for appellants.

-====-==-

CLEAVELAND v. CAMPBELL PRINTING-PRESS & MANUFACTUR-
ING CO.

(Circuit Court of Appeals, Eighth Circuit. January 21, 1896.)
No. 705.

In Error to the CircUit Court of the United States for the District of Colorado.
James B. Belford and Thomas Ward, Jr., for plaintiff in error.
F. A. Williams and G. W. Whitford, for defendant in error.
Dismissed, with costs, per stipulation of counsel,

FARMERS' LOAN & TRUST CO. et al. v. HOLLY MANUF'G CO.
(Oircuit Court ot Appeals, Eighth Circuit. October 21, 1895.)

No. 722.
Appeal from the Circuit Court of the United States for the District of Ne-

braska.
Charles Offutt, for appellee.
No opini<1n. Docketed and dismissetl, pursuant to the sixteenth rule (11 C.

C. A. cVl., 47 Fed. viii.), on motion ot counsel tor appellee.


