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attention was particularly called by the respondent, the whole
trouble grew primarily out of the charterer’s diversion of the ship
from the charter limits. He by a subcharter provided that the ship
should go to a port outside of the charter limits. The court said:

“In undertaking to send the ship to ports outside the charter limits, it was
the charterer’s business, not the owners’ business, to get suitable papers,
and the persons employed in doing that business were the charterer’s agents,
whether the master or other person. In diverting the ship to ports not al-
lowed by the charter, the charterer took the risk of securing to the ship the
proper entrance permits, and is not entitled ta charge any error of the master
in that respect, if there was any, upon the owners. * * * The owners
were under no duty to obtain papers for Progresso [the port outside the char-
ter limits], since they never authorized the ship to go there; and the master’s
defaults, if any, in dealing with the charterer in that regard, did not become
the defaults of the owners.”
—Which clearly implies that if the vessel was operating and en-
tering ports within the charter limits, it was the owners’ business
to get suitable papers or proper entrance permits, and that any
error or default of the master in that respect would be charge-
able upon the owners. The charter in that case, like the one in
this, provided that “the captain shall be under the orders and direc-
tion of the charterers as regards 'employment, agency, or other
arrangements.” This stipulation bound the master to observe any
arrangement about the employment of the vessel, and any agency
selected or authorized for the vessel, or other arrangements of
that kind by the charterers, and if the libelants, or their duly-
authorized agent, had made an arrangement for the passage of
McCafferty on the Nicaragua, and had ordered or directed the cap-
tain to take him as a passenger to Mobile, it would have been the
duty of the captain to observe such arrangement, and to have
obeyed the orders in respect thereto. Such is not this case, as
made by the evidence. It shows a case of error on the part of the
master, which, in my opinion, is chargeable upon the owner.

A decree will be entered for the libelants.

THE EURIPIDES.
AMERICAN: SUGAR-REFINING CO. v. THE EURIPIDES.
(Circuit Court of ‘Appeals, Secoud Circuit., January 8, 1896.)
No. 20.

1. SHIPPING—DAMAGE INDIRECTLY CAUSED BY KATS.

Part of a cargo of sugar, on board the steamer E., was found, on her
arrival in port, to be damaged by salt water, escaping through a hole
in a water-closet pipe. The pipe, which was of lead, extended from the
forecastle water-closet to a point in the vessel's side three or four feet
above the water line, the opening being protected by a valve. The pipe
was flished with sea watér from the pumps, at least once every day, and

. the water which did the damage appeared to have escaped during such
flushings through a hole gnawed by rats. Held, that the damage so
caused was not due to a sea peril, and that the vessel was liable therefor.

2. Damage—EvVIDENCE. | } _ ) .

Damages were claimed for depréciation in weight of the damaged bags

of sugar. There was evidence of the: weight of the damaged: bags, and
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that some bags were entirely empty, but no direct evidence of the weight
of the sound bags. Held that, on such evidence, no allowance could be
made for depreciation of the damaged bags, but allowance might be made
for the empty bags at the weight of the damaged ones as a minimum.

Appeal from the Circuit Court of the United States for the South-
ern District of New York.

This is an appeal from a final decree of the district court, South-
ern district of New York, entered December 22, 1894, in favor of
libelant, against the Euripides and the claimant for $4,388.85, and
against the sureties on her stipulation for value and costs in the
sum of $3,750, for loss and damage to a cargo of sugar transported
in the Euripides from Cienfuegos to New York, in February and
March, 1892. The opinion of the district court upon the hearing is
reported in 52 Fed. 161, and upon the confirmation of the commis-
sioner’s report in 63 Fed. 140.

dJ. Parker Kirlin, for appellant.
Chas. C. Burlingham, for appellee.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. The sugar, 13,999 bags, was stowed,
part in the between decks, and part in the lower hold; and, upon
breaking out cargo in New York, it appeared that 2,539 bags were
damaged, and 88 were entirely empty. It was manifest that salt
water had caused the loss. The ship showed that she had encoun-
tered heavy weather, and claimed exemption from responsibility for
the loss on the ground that it was caused by a peril of the sea. The
district judge found; and we concur with him in such finding, that
some of the water which came over her bows during the tempestu-
ous weather she encountered worked down through the deck about
the mast and ventilators, into the compartment below. That was
a sea peril. TFor the damage thus caused to some 300 bags libel-
ant was not allowed to recover, and, as it has not appealed, the
damage to these bags is out of the case. The ship also claimed that
part of the damage was caused by water coming through the
hatches, by reason of the battens being loosened by constant seas
sweeping over the decks; but the proof does not sustain this con-
tention. Undoubtedly, the main cause of damage was water which
came through a hole in a water-closet pipe. This pipe ran from
the forecastle water-closet, on the main deck, with a slight curve,
down to an aperture of discharge in the ship’s side, about a foot
or mofe above the between decks, and some three or four feet above
the water line. This aperture, which in heavy weather would be
frequently under water, was protected against the influx of the sea
from without by an automatic hinged valve. The last witness
called upon the trial in the district court testified that this valve
was battered into a ball, and inefficient to discharge its functions;
but his testimony, taken as a whole, does not inspire confidence, and
we are not satisfied that upon arrival the valve was in any such con-
dition of disrepair as would require renewal or overhauling. Of
course, if the valve were in good order, the amount of water which
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would be spurted into the aperture under impact of the seéas would
be too trifling to merit consideration. 4

The water-closet pipe was of lead, about four or five inches in di-
ameter. In regular course, except when the weather made it im-
practicable to do so, the water-closet was flushed, at least, once a
day, with the hose used for washing the decks, the hose being kept
there for two or three minutes at a time, and the water thus pumped
in finding its escape through the pipe and valve. Upon arrival,
an oblong hole, about 2 inches by 13, was found in the lower part of
this pipe, not far from the ship’s side. Of course, while this hole
was there, the water which was used to flush the water-closet pipe
would to a considerable extent find its way into the ’tween decks,
instead of escaping through the valve, and it would seem that a
large part of the damage to the cargo was thus caused. The steve-
dore who broke out the cargo found partially empty bags, the con-
tents escaping under action of the water, on the starboard side of
the ’tween decks from the water-closet pipe, back to the wooden
bulkhead between Nos. 1 and 2 *tween decks, and thence down to
the bottom of the ship, thus tracing the course of the water from
the hole in the pipe into the hold. The evidence is quite convincing
that this hole was gnawed by rats, but damage to cargo directly
caused by rats is not a sea peril; it is usnally provided for by the
“vermin” clause in bills of lading. And we see no good reason to
lay down a different rule where the action of the rats has so disar-
ranged the interior appliances of the ship that water intentionally
taken aboard does not find the outlet provided for it, but is diverted
into the cargo. When a case arises where a hole, through which
the sea forces its way into the ship from without, is made by ver-
min from within, it will be time enough to discuss the case of Ham-
ilton v. Pandorf, 12 App. Cas. 518, 528, cited in appellant’s brief,
where the damage was caused by the irruption of sea water from
time to time through the injured pipe, caused by the rolling of the
ship as she proceeded on her voyage. Inasmuch as the cargo was
delivered in a damaged condition, and (disregarding the 300 bales
under the ventilators, which have been already disposed of) it ap-
pears that a large part of the damage was caused otherwise than by
gea peril, and the ship fails to separate from the whole damage any
portion which it can show affirmatively to have been damaged by
sea peril, it was rightly held responsible for the whole damage, ex-
cept the 300 bags.

The damage was of two kinds: (a) Depreciation in value, and
(b) loss of weight, There seems to be no contention here as to any
error in the sum awarded for depreciation, but appellant insists
that there was not sufficient proof produced to sustain the finding of
$2,285.38 for loss of weight. In order to show how much sugar
was lost, it was, of course, essential for the libelant to show how
much was put on board. The bills of lading admitted the receipt
of “13,999 bags of centrifugal sugar, marked and numbered as per
margin,” with the clause “Weight and contents unknown.” We
agree with the district judge that, where proof of the actual weight
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at place of shipment is not procurable, a cargo owner may, with a
cargo of this character, show the number and weights of such pack-
ages as arrived intact, and, from the averages thus obtained, be
entitled to the inference that the other bags of like marks were of
like weights. In the absence of any evidence showing that such a
cargo gains in weight, from moisture or other cause, during a sea
voyage, such proof would not tend to charge the shipowner with
more than he received.

The appellant insists that there is sufficient evidence to show that
there were material differences in the average weight of the sound
bags of different marks, and that it was error to apply a uniform
average of weight to the whole shipment. If such differences do
appear, each different mark should be averaged by itself; but from
the record before this court it is not clear that such differences
existed. In the opinion of the district judge it is stated that “the
sound bags, numbering over 11,000, weighed on the average about
330 pounds each.” If evidence sustaining this statement were before
the district court, it is not preserved in the record presented here.
Upon the first hearing, before the commissioner, a statement of loss
made up by appraisers, who had no personal knowledge of the
weights, was offered in evidence. It contains the statement: “De-
livered, 11,372 bags sound, weighing net 3,754,594, avg. 330.1612
pounds.” This statement of loss was objected to by claimant, on the
express ground, among others, that it was based on weights which
have not been proved. It was admitted by the commissioner.
Libelants then called their dock superintendent, who testified that
the weighing was done by four men,—Collins, McMurran, Drewes,
and Goener,—and produced their original weigh books. These were
offered in evidence, and objected to, and subsequently marked for
identification as “Libelant’s Exhibits 2, 3, and 4 for Identification.”
Collins was next called, and proved his weights in No. 2, which was
then marked in evidence without objection. He further testified
from the book that he weighed 7,933 bags, which weighed 2,636,864
pounds, but does not state whether they were sound or damaged.
He weighed them just as they came out of the ghip, and among those
which came to him were 88 empty bags, besides the 7,933. McMur-
ran next proved two pages in “Exhibit No. 4 for Identification,” which
he said contained the entries of the weights made by him, and these
pages were marked “McMurran.” He testified that he weighed 256
bags of the damaged sugar, but does not state how much they
weighed. Drewes was next called. He testified that he weighed
damaged sugar only, and made entries in “No. 3 for Identification.”
These entries, a portion only of thosé contained in the book, were
marked “Drewes.” This witness further testified that he weighed
329 bags, which weighed 89,426 pounds. Goener was not called, nor
is there any evidence in the record showing how many bags he
weighed, nor how much they weighed. The other three witnesses
accounted for 8,518 bags only. The record does not show that
Exhibits 3 and 4 for identification were ever put in evidence, ex-
cept, possibly, as to the pages above referred to as marked “Mec-
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Murran” and “Drewes”; and neither those pages nor the book
Exhibit No. 2 is presented here. Subsequently counsel for libelant
offered a paper signed by William Rueger, showing some results
of polariscope tests, but which seems not to have been put in evi-
dence; and thereupon—

“It is admitted by counsel for claimant that the summary of the weigher's
books, which have been offered in evidence, shows as follows:

Damaged:
256 bags, 78,928 Ibs. John McMurran, Weigher,
329 89,426 *“ Charles H. Drewes, **
1,954 ¢ 643,082 *“ Goener,
Damaged: '
2,639 bags & 812,336 gross
Slack:

88 empty, 13,787 tare

2,627 798,549 net
“And counsel for libelant withdraws his claim for loss in weight of sugar.”

It is insisted by the appellant that this admission as to the sum-
mary given above was conditional only upon libelant’s withdrawal
of its claim for loss in weight; and when, upon the coming in of the
master’s report, libelant renewed its claim for loss in weight, claim-
ant obtained leave to withdraw a concession made by him as to loss
by depreciation; and the case was sent to another eommissioner, to
take additional proof as to all damages sustained by reason of the
matters alleged in thelibel. Nofurther proof as to the weights of the
bags delivered was put in,and to the commissioner’s findingthatthe
11,372 sound bags were weighed in New York, and found to average
330.1612 pounds to the bag, the claimant duly excepted. It appears
from the record that, except for the admission as to the summary
above given, claimant persistently, and on every proper occasion,
objected that there was not competent evidence of the weight of the
sound bags. Even if the admission still stands in the case,—and, in
the absence of a specific withdrawal of it before the case was closed
before the commissioner, it should so stand,—the record is barren
of proof as to the weight of the sound bags, for that summary is only
of the weights of the damaged bags. Without such proof no proper
average weight of a sound bag was proved, and, unless the sound
weight is determined, it is not possible to find how much loss of sugar
the weight of the damaged bags showed. It appears, however, that
88 bags were entirely empty. While there is no sufficient proof to
show what those bags weighed when sound, we concur with the dis-
trict judge in the conclusion that the average weight of the damaged
bags, which is shown by the summary above, may properly be taken
as the least measure of the contents of a sound bag, and approve his
calculation that the loss of sugar from the empty bags was 26,664
pounds.

The decree of the disfrict court is therefore reversed, with costs
of this court. The case ig remitted to the district court, with instruec-
tions to decree in favor of the libelant for the depreciation as already
found, viz. $1,989.88, less $246.80, depreciation on the 300 bags dam-
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aged by water working through the ventilators. To the $1,743.08
thus found should be added the value of the 26,664 pounds of sugar
lost from the 88 empty bags, with interest on the entire sum from
March 5, 1892, and the costs of the district court.

It is unnecessary to discuss the objection raised to the form of the
decree, as the amount of the new decree will be less than the stipula-
tion.

In re WHITELAW et al
(District Court, N. D. California. January 8, 1896.)
No. 11,156.

ADMIRALTY—LIMITATION OF LIABILITY—INJUNCTION AGAINST SUITS.

A court of admiralty, in which is pending a proceeding for the limita-
tion. of the llablhty of a shipowner, under Rev. St. § 4282 et seq. (Act
1851), may enjoin the prosecutlon of suits in state courts against such
shipowner; and the prohibition in Rev St. § 720, does not apply to such
injunctions.

Petltlon for a limitation of liability of the owners of the wrecking
schooner Sampson, under the provisions of section 4282 et seq.,
Rev. St. = Demurrer to petition, and motion to dissolve the restrain-
ing order issued upon the prayer of the petition. Demurrer over-
ruled, and motion denied.

Nougues & Boone and H. K. McJunkm, for the motion.
Page & Eells, opposed.

MORROW, District Judge. A petition for a limitation of the lia-
bility of the owners of the wrecking schooner Sampson, under the
provisions of sections 4282 et seq., Rev. St. U. 8. (Act 1851), was
filed in this court on April 10, 1895. In accordance with the prayer
of the petition, a monition returnable July 16, 1895, citing all per-
sons to appear who had any claims against said vessel, etc., or her
owners, was issued; also an order restraining the prosecution of
two suits pending in the state court against the owners of the ves-
sel. Thereupon the plaintiffs in these suits filed their claims in
this court against said vessel and her owners, and have demurred
to the petition, and also entered a motion to dissolve the restrain-
ing order. The only real question presented for decision by the
demurrer and motion to dissolve is whether this court, having
original and exclusive jurisdiction of the limitation of liability pro-
ceedings, can enjoin the suits in the state court. It is to be ob-
served that the suits in the state court were commenced prior to
the institution of the proceedings to limit the liability of the own-
ers.

Section 720, Rev. 8t., is cited in support of the motion to dissolve.
It provides as follows:

“The writ of injunction shall not be granted by any court of the United
States, to stay proceedings in any court of a state, except in cases where
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such Injunction may be authorized by any law relating to proceedings In
bankruptey.”

This provision, as originally enacted, and contained in the fifth
section of the act of March 2, 1793 (1 Stat. 335), did not include the
exception relative to bankruptcy proceedings; otherwise it is sub-
stantially the same. Following the rule of interpretation contained
in the maxim, “Expressio unius est exclusio alterius,” the provision
would seem to apply to all proceedings other than those specially
excepted, and would therefore be applicable to a proceeding to
limit the liability of shipowners under the act of 1851, in view of
the fact that the only exception specified is that relating to “proceed-
ings in bankruptey.” But when we come to examine critically the
language of the act limiting the liability of shipowners, and the de-
cisions and rules of the supreme court providing a method of pro-
cedure, among which the writ of injunction forms an orderly part,
and when we consider the plain object and scope of the proceedings,
and the benefits to be reached thereby, there will, I think, be little,
if any, doubt that section 720 is inapplicable.

In the first place, it has been determined that the limited liability
act of 1851 “is nothing more than the old maritime rule, adminis-
tered in courts of admiralty in all countries except England, from
time immemorial; and, if it were not so, the subject-matter itself is
one that belongs to the department of maritime law.” Providence,
ete., 8. 8. Co. v. Hill Manuf’g Co., 109 U, 8, 578, 3 Sup. Ct. 379, 617.

}51 Butler v. Steamship Co., 130 U. 8. 555, 9 Sup. Ct. 612, it was
said:

“The law of limited liability, as we have frequently had occasion to
assert, was enacted by congress as a part of the maritime law of this

couatry, and therefore s coextensive, In its operation, with the whole ter-
ritorial domain of that law.”

Norwich Co. v. Wright, 13 Wall. 104, 127; The Lottawanna, 21
Wall. 558, 577; The Scotland, 105 U. 8. 24, 29, 31.

The act of 1851 did not designate the court in which the proceed-
ings to limit the liability of the shipowners should be instituted, nor
dlg it specify any regular method of procedure. 'When the act was
reproduced in the Revised Statutes, in sections 4282 et seq., these
deficiencies were not supplied. But the supreme court has settled
any question of doubt in that connection, and rendered the act effi-
cient in its workings. In the case of Norwich Co. v. Wright, 13
Wall. 104, where the act seems to have first come up for considera-
tion before the supreme court, it was held that, although the act did
not specify in which court the proceedings to obtain the benefit of
the limitation of liability should be instituted, yet that no court is
better adapted than a court of admiralty to grant the relief contem-
plated by the act, and that, therefore, the district courts, as courts
of admiralty, had original and exclusive jurisdiction of the proceed-
ings. It is also now well settled that such proceedings in the ap-
propriate district court of the United States supersede all other acts
and suits for the same loss or damage in the state or federal courts,
upon the matter being properly pleaded therein, and that the effect
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of such proceeding in superseding other actions and suits does not
depend upon the award of an injunction by the district court, but
upon the object and intrinsic character of the proceedings them-
selves and the express language of the act of congress. Providence,
ete,, S, 8. Co. v. Hill Manuf’g Co., supra; Butler v. Steamship Co.,
supra. It is also clear that the act contemplated that there should
be but one litigation; that the shipowner should establish his right
to a limitation of his liability; and that the claimants for damages
should contest such application, and present and litigate their claims
against the res or fund, and against the owner thereof, in one and
the same suit or proceedmg

As was said in Butler v. Steamship Co., supra:

“The beneficient object of the law in enabling the shipowner to bring all
parties into concourse who have claims arising out of the disaster or loss,
and thus to prevent a multiplicity of actions, and to adjust the liability to
the value of the ship and freight, has been commented on in several cases
that have come up before this court, notably in the cases of Norwich Co.

v. Wright, 13 Wall. 104, and Providence, etc., S. 8. Co. v. Hill Manuf’g Co.,
109 U. 8. 578, 3 Sup. Ct. 379, 617.”

That there should not be any proceedings in other courts is plain
from the provision contained in section 4285, Rev. St. U. 8. This
section, after providing for a transfer of the interest of the owners
in the vessel and freight to a trustee for the benefit of the claimants,
reads: “From and after which transfer all claims and proceedings
against the owner or owners shall cease.” While the act does not,
in terms, provide for the process of injunction, yet it is evident that
the supreme court regarded such proceeding as implied and included
in the peremptory provision that “all claims and proceedmgs against
the owner or owners shall cease.”

In speaking of the proper course to be pursued to obtain the ben-
efit of the act, Mr. Justice Bradley, in Norwich Co. ¥. Wright, supra,
gaid:

“Having done this [filed a petition for limitation of liability, and surren-
dered the ship and freight], the shipowner will be entitled to a monition
against all persons to appear and intervene pro interesse suo, and to an or-
der restraining the prosecution of other suits, If an action should be
brought in a state court, the shipowner should file & libel in admiralty, with
a like surrender or deposit of the fund, and either plead the fact in bar in
the state court or procure an order from the district court to restrain the
further prosecution of the suit. The court having jurisdiction of the case,
under and by virtue of the act of congress, would have the right to enforce
its jurisdiction, and to ascertain and determine the rights of the parties.
For aiding parties in this behalf, and facilitating proceedings in the dis-
triet courts, we have prepared some rules which will be announced at an
early day.”

These rules were promulgated shortly after (May 6, 1872), and are
known as rules 54, 55, 56, and 57 of the general admiralty rules.
Rule 54, after providing for the filing of a libel or petition in the
proper district court of the United States, and the different methods
that may be pursued to place the res or fund within the jurisdiction
of the court, and the issuing of a monition against all persons claim-
ing damages, etc., concludes thus:
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“And the said court shall, also, on the application of the sald owner or
owners, make an order to restrain the further prosecution of all and any
s;ﬁt or suits against said owner or owners in respect to any such claim or
claims.” :

In Providence, etc., 8. 8. Co. v. Hill Manuf’g Co., supra, the right
of the supreme court to make rules regulating the procedure in lim-
itation of liability proceedings was reaffirmed; and the importance
of providing for a restraining order, although not referred to in ex-
press terms, is, nevertheless, plainly manifest from the following
quotation of their language. The court say:

“We have deemed it proper to examine thus fully the foundation on
which the rules adopted in December term, 1871, were based, because, if
those rules are valid and binding (as we deem them to be), it is hardly pos-
sible to .read them in connection with the act.of 1851 without perceiving
that, after proceedings have been commenced in the proper district court
in pursuance thereof, the prosecution pari passu of distinet suits in different
courts, or even in the same court by separate claimants, against the ship-
owners, is, and must necessarily be, utterly repugnant to’such proceedings,
and subversive of their object and purpose.” ‘ )

In that case the power of the district courts to issue injunctions
to stay proceedings in state courts, in view of the provision in the
judiciary act of 1793 (1 Stat. 335) that no injunction should be
granted by United States courts “to stay proceedings in any court of
a state,” was considered, and it was held that such courts undoubt-
edly possessed. the power,. The reasons given for so holding were
that the act.of 1851 was a statute subsequent to the judiciary act of
1793; and as, in and by its terms, it provided that “all claims and
proceedings against the owners shall cease” upon certain prelimi-
nary steps required by the act having been complied with, it there-
fore limited the operation of the provision in the judiciary act to
that extent. - It is.to be observed that the supreme court based its
decision upon the provision in the judiciary act as originally enacted,
and not as it was amended when reproduced in the Revised Statutes
as section 720, with the exception appended relating to bankruptey
proceedings. ~ Though this decision was rendered in 1883, and there-
iore subsequent to the adoption of the Revised Statutes and the
amendment of section 720, still the court expressly limited its inter-
pretation ‘and decision upon the question there raised to the provi-
sion as originally enacted, for the reason that the writ in that case
had been issued prior to the adoption of the Revised Statutes, and
was therefore unaffected by any change in the law introduced in
the revision. It, however, referred to the legal effect of the intro-
duction of the exception relating to bankruptcy proceedings in the
following words:

“Under the rule of ‘expressio unius,’ this express exception may be urged
-a8 having the effect of excluding any other exception, though it is observa-
ble that the injunetion clause in the act of 1851 is preserved without change
in section 4285 of the Revised Statutes, and will probably be construed as
iz?gi)?’g its original effect, due to its chronological reiation to the act of

But in Re Long Island, etc., Transportation Co., 5 Fed. 599, the
section, as amended, came up for consideration, and the question in-
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volved in this case arose there, and was directly passed upon.
Judge Choate, of the district court for the Southern district of New
York, gave the matter careful investigation, and came to the conclu-
sion that section 720 was limited in its application by what may
aptly be termed “the injunection clause” of the limited liability act,
viz.: “All claims and proceedings against the owner shall cease.”
The reasons upon which the learned judge arrived at that conclu-
sion are so clearly stated that I shall quote from his opinion at some
length. He says:

“But it is still insisted, as to the restraining order, that, whatever may
be the jurisdiction of this court, it is probibited by Rev. St. § 720. This sec-
tion is a re-enactment, with some change of language, of the fifth section
of the act of March 2, 1793 (1 Stat. 335). The question thus raised, so far as
it depended on the original statute of 1793, is disposéd of, so far as this
court is concerned, in favor of the power to restrain the suits conformably
to the rules of the supreme court by the decision in the case of The Oceanus
(In re Providence, ete.,, Steamship Co.), 6 Ben. 131 [Fed. Cas. No. 11,451},
* * % The question is whether the introduction of this exception into sec-
tion 720, as to laws relating to bankruptey, is to be deemed to take away
the power to restrain given in the original act by what has been held to
be the necessary implication of the words ‘after such transfer all claims
and proceedings against the owner shall cease,’ which were re-enacted with-
out change in section 4285. Whatever the effect of section 720, section 4285
effectually deprives the state court before which such claim or proceeding
is pending of all jurisdiction. The only question is, on which court is im-
posed the duty or conferred the power to issue a restraining order, if a
restraining order shall be necessary to prevent the plaintiff in such suit
from proceeding with his suit? It cannot be supposed that this was to re-
main on the statute book a mere brutum fulmen, with no power to carry
it into effect and see that it was executed. Clearly, as to any suit pending
in a federal court, the duty would remain where it was before, and the
court in which the limited liability proceeding was pending would issue
the restraining order. It would be so unusual and questionable an exercise
of legislative power by congress to make a direction requiring state courts
to issue such a restraining order that I think nothing short of the most
explicit declaration of an intent to do so would justify the conclusion that
such an intent existed. It is most improbable, too, that the necessary
power to carry into effect the grant of exclusive jurisdiction to a court of
the United States, clearly intended to be exercised by some authority, should
not be conferred upon the court whose jurisdiction and whose suitors are
to be defended against interference. It is very likely that the person who
framed section 720 overlooked the fact that there was another law in force
besides the laws relating to bankruptcy under which the courts of the United
States could restrain proceedings already commenced in a state court; but
in view of the fact that this other law was embodied in the same re-
vision, that its meaning and force were determined by decisions of the
courts, and that it must be presumed to have been re-enacted with the same
meaning, I think the change made in section 720 is not sufficient to show
an intention to take away anything from the meaning of section 4285.
Section 720 has obviously its principal application to the restraint of suits
which, but for the injunction, the state court would have jurisdiction to go
on. with and determine. This Is true with regard to suits against the bank-
rupt, stayed under the bankrupt law, and generally where a party is by the
rules of equity entitled to enjoin a defendant from going on with a prior
suit. The peculiarity of this case is that the suit stayed is one in which,
by the express terms of an act of congress, the state court is absolutely
without jurisdiction to proceed. There are not, therefore, the same reasons
of public policy in this case as in the cases more particularly provided for
in section 720, for prohibiting the issue of the injunection or restraining or-
der. It does not interfere with any exercise of jurisdiction which could

v.71F.no.5—47
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otherwise be clalmed by the state court, and is not likely to lead to un-
seemly conflicts between the federal and the state tribunals, to prevent
which Is understood to have been the original purpose of this prohibitory
legislation. So positive is the language of section 4285 that it may be doubt-
ed whether, after the transfer therein provided for, the state court could
make any order whatever in the cause, even one restraining the plaintiff
from its further prosecution.. On the whole, therefore, construing the two
sections together, I think this court may still restrain, by its order pending
this suit, parties who have commenced actions in the state court from pro-
ceeding further therein. * * * The suggestion that the court which first
obtains jurisdiction of a matter has the right to go on and determine the cause
has no force in a case where, by a valid statute, a court subsequently obtain-
ing jurisdiction is vested with exclusive jurisdiction.”

See, also, The Amsterdam, 23 Fed. 112.

In the case of The Tolchester, 42 Fed. 180, the right of the district
court, after it has in its possession the fund to be distributed, to
issue an injunction, was also placed upon the principle adopted by
the supreme court in Dietzsch v. Huidekoper, 103 U. 8. 494, and it
was said:
- “The district court has possession of the only fund to which the clalm-

ants have a right to resort for the payment of their claim. It is the only
court competent to settle, by a decree binding upon all parties interested,
the question of right of the shipowner to have his liability limited. The
injunction would therefore appear to be, as in the case of Dietzsch v.
Huidekoper, ancillary to Its administration of that fund, and necessary to
prevent its Judgment and its proceeding from being nugatory.”

The irresistible conclusion, both upon reason and authority, Is,
therefore, that the provision in section 4285 that “all claims and pro-
ceedings against the owner shall cease” is paramount to section 720,
and is not affected by it.

It is also urged that the suits in the state court should not be en-
joined, because they are personal actions against the owners, char-
ging privity of knowledge. This argument is based upon the pro-
vigion in the act which, upon proof of personal neglect or privity
of knowledge of the tort on the part of the owner, withholds the ben-
efit of a limitation of liability. But this argument fails, for the
plain reason that that is precisely one of the questions which the dis-
trict court is to determine. It is the very proposition which must
first be settled in order to decide whether the owners are entitled to
a limitation of their liability or not. Mere allegations of personal
negligence and privity of knowledge cannot impair the exclusive ju-
risdiction of the district courts over proceedings to limit the liabil-
ity of shipowners. Another reason, which is conclusive, is found
in the fact that the act does not except, either directly or by im-
plication, personal actions charging the owners with privity of
knowledge and personal neglect. Such an exception would most
certainly be contrary to the spirit and intent of the act. If allowed,
it would effectually frustrate the intention of congress to dis-
pose of all claims for damages, and litigate the right of the ship-
owner to a limitation of his liability in one and the same proceed-
ing. In many cases the averment of personal negligence and priv-
ity of knowledge on the part of the owners would be a mere subter-
fuge, to avoid the limitation of liability proceedings.
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The same question was raised in Re Long Island, etc., Transporta-
tion Co., supra, and it was thus disposed of:

“But to argue that a passenger or shipper can maintain a suit in the state
court pending the proceedings in this court, because the complaint in the
state court alleges a case of damage or logs occurring with the privity or
knowledge of the owner, or by his negligence, and therefore not a case
within the protection of the statute, is to overlook the fact that the chief
object of the statute was to submit that very question, whether the damage
or loss was so incurred, once for all, and as between the owners and all
the passengers and shippers, to the admiralty court; and that it was to
make the jurisdiction of this court to determine that question effectual that
the statute provided that, upon the institution of the proceeding and the
transfer of the vessel, all clalms and proceedings against the owner should
cease.”

In Butler v. Steamship Co., 130 U. 8. 552, 9 Sup. Ct. 612, the su-
preme court say:

“Allegations that the owners themselves were in fault cannot affect the
Jurisdiction of the court to entertain a cause of limited liability, for that is
one of the principal issues to be tried in such a cause.”

The demurrer also makes the further objection to the petition,
that it does not state facts sufficient to entitle the owners to avail
themselves of the benefit of a limitation of liability under the act
and its amendments. There is nothing in this last ground of
demurrer.

The demurrer will therefore be overruled, and the motion to dis-
solve the restraining order denied; and it is so ordered.

EGBERT v. ST. PAUL FIRE & MARINE INS. CO.
(District Court, S. D. New York. December 24, 1895.)

MARINE INSURANCE—TOWAGE POLICY—WARRANTIES.

A towage policy insured the owner of a tug against loss or damage
which the tug “might become legally liable for from any accident caused
by collision and for stranding.” The policy also contained the following:
‘““Warranted by the assured that the steam tug with her tow shall not go
out of the usual and regular channels, and also warranted free from loss,
damage, or expenses caused by or arising from 8o doing, or from ignorance
on the part of the master or pilot as to any port or place the said steam
tug may use, or from want of ordinary care or skill.” Held that, as these
warranties, if literally construed, would cover all the grounds upon which
the tug could become liable to third parties, and would consequently not
bind the insurer to any liability whatever, they should be construed as
referring to the general qualifications of the master and pilot in respect to
knowledge, care, and skill, and not as warranting against single acts of
error, negligence, or mistake, and as warranting that the tug, in going
from place to place, should go by way of the usual and regular channel;
and that, consequently, they did not cover an instance in which, while
going by the usual channel, the tug, through some error or negligence of
her officers, went too near the shore for the draught of her tow, and
stranded it on a rock.

This was a libel by Alice P. Egbert against the St. Paul Tire &
Marine Insurance Company to recover indemnity on a towage policv.



