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to the case in hand. It is not improbable that it will be followed
with reluctance even as respects the tenth section. The wisdom of
such a construction of language in a criminal statute may be
doubted. A new trial is therefore granted.

UNITED STATES v. SING LEB.
(District Court, D. Oregon. January 7, 1896.)
No. 4,033, h

CaIiNEsE LABORERS—DEPORTATION.
Prior to October 1, 1894, and at the date of the passage of the Geary
act, of May 5, 1892, 8. was a Chinese merchant residing in San Francisco.
He obtdined a lease, running from October 1. 1894, to September 30, 1897,
of certain fruit land in California, on which he employed laborers; and
he performed certain manual labor himself,—the extent of which did not
appear,~in assisting such, laborers to care for and gather the fruit. 8.
failed to register as a laborer under the Geary act, and proceedings for his
deportation were commenced. Held, that S, having been a merchant at-
the time of the passage of the act, and durmg the time for registration,
was not made liable to deportation by subsequently becoming a laborer,

Daniel R. Murphy, U. 8. Atty., and Charles J. Schnabel, Asst.
U. 8, Atty.
Chester V. Dolph, for defendant.

BELLINGER, District Judge. This is a proceeding for the
deportation of the defendant on the ground that he is a Chinese
laborer, and that he has failed to register as required by law.
The defendant is a resident of the state of California, where he has
lived many years. He swears, and proves by the testimony of a
number of Chinese witnesses, that he is a merchant doing business
in San Francisco. It appears that he is the lessee of some fruit
land in California for & term of years, upon which he employs
laborers; and the fact is stipulated in the case that he performed
manual labor, in aiding the laborers employed by him to work said
farm in caring for the fruit during its growth and picking. It is
held in Lew Jim v. U. 8,, 14 C. C. A. 281, 66 Fed. 953, that a Chinese
person, who, during his residence in the United States, was engaged
in business as a member of a firm of dealers in fancy goods, but
occasionally, during a year previous to his departure for a tem-
porary visit, worked for short periods as a house servant, in order
to accommodate an old employer at times when he was without a
servant, was engaged in manual labor, within the meaning of section
2, Act Cong. Nov. 3, 1893, known as the “McCreary Act.” In Lai
Moy v. U. 8, 14 C. C. A. 283, 66 Fed. 955, it is held that a Chinese
person, who, during balf his time, is engaged in cutting and fitting
garments for sale by a firm of which he is a member, is not a mer-
chant, within the meaning of the same section. It is thus estab-
lished that a Chinese person who works for others for short periods
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of time, or who regularly works in the manufacture of fabrics for
sale by himself, is a laborer, within the meaning of the Chinese
exclusion acts. It is stipulated in this case that the defendant was
the lessee of the fruit farm, as shown by a copy of a lease intro-
duced in evidence during the trial, and that he performed manual
labor, as already stated, in aiding the laborers employed by him to
work said farm, in caring for the fruit during its growth and pick-
ing. The lease referred to, as appears from the copy in evidence,
was entered into August 6, 1894, and is for a certain ranch adjoin-
ing the town of Penryn, in Placer county, Cal. The term of the
lease is from October 1, 1894, to the last day of September, 1897,
The extent of the labor performed for himself in aiding laborers
employed by him to work this farm, in caring for the fruit during
its growth and picking, does not appear. It may have been regular
and continuous, or inconsiderable. The facts thus stipulated are
in rebuttal of the evidence introduced by the defendant to prove
his character as a merchant, and no inferences can be drawn from
it against him, in an action like this, except such as its terms re-
quire. The labor performed by the defendant was performed, it
must be presumed, within the term of the lease, and after October
1, 1894; and this presents the question Whether a person shown
to have been a merchant at the date of the act in question, and who
continued to be such merchant until after the time within which
laborers were permitted to register, is liable to deportation, if after
such’ time he becomes a laborer. I am of the opinion that such
a person is not liable to deportation. The act in question made it
the duty of all Chinese laborers within the United States at the time
of the passage of the act to procure a certificate of residence. A
merchant was not required to procure such certificate. Being, there-
fore, lawfully here, and having observed all the requirements of the
acts of congress affécting his race, it is not the policy of the law
to make an act of labor thereafter performed by him a crime punish-
able with heavy penalties. The Geary act provides that any Chinese
person convicted and adjudged by a commissioner to be not law-
fully entitled to be or remain in the United States shall be impris-
oned at hard labor for a period of not exceeding one year, and there-
after removed from the United States. This much of the act has
been held to be void, as conflicting with the provision of the consti-
tution of the United States which secures the right of trial by jury
to all persons prosecuted for infamous offenses under the laws of
the United States. U. 8. v. Wong Dep Ken, 57 Fed. 206. But nev-
ertheless this provision shows that congress intended the act to be
highly penal, and, as already suggested, it cannot be supposed that
it intended to make the performance of labor at any time thereafter
by a Chinese person who was a merchant when the act was passed,
and the opportunity to register existed, an infamous crime.

In addition to these considerations, the fact that this defendant
has had for many years a fixed residence in California, and that he
was arrested here while en route to Montana, to which point he had
a through ticket, is against this proceeding. A practice like thig is
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likely to result in oppression and injustice. If the defendant is a
laborer, as is claimed, and has been so during the lease in question,
he was liable to deportation in that jurisdiction, where the facts as
to his case are easily obtainable, and where the law can be vindi-
cated without inconvenience or danger of injustice. If a Chinaman
finally leaves his place of abode, he must of necessity, sooner or
later, acquire another, at which place he may be proceeded against,
if he appears to be a laborer, and without the certificate of registra-
tion required by law. The findings will be for the defendant, and
the order of the court is that he be discharged from arrest.

UNITED STATES v. MULLIN.
In re GARRETT et al,
(District Court, D. Nebragka. October 21, 1895.)

1. INDIANS—DurY oF GOVERNMENT—CITIZENSHIP.

The government is not relieved from its duties of guardianship and pro-
tection of the members of an Indian tribe, assumed by treaty with such
éribe, in consequence of the Indians becoming citizens of the United

tates.

2. BAME—POWER 0OF EXECUTIVE DEPARTMENT.

The federal government, by the terms of the treaty of March 8, 1865,
with the Winnebago Indians, and the statutes regarding the protection of
Indian reservations from intrusion, is charged with the duty of protecting
the Indians in the use and occupancy of the reservation lands, whether
allotted in severalty or not; and the executive department, acting
through the Indian agents on the reservation, has full power and authority
to do whatever may be necessary for the proper performance of this duty.

8. Writs—REuv. 8. § 5898—ORDRR OF INDIAN AGENT. ‘

A written order of an Indian agent, acting in pursuance of instructions
from the interior department, for the purpose of fulfilling the duty of the
government to protect the Indians in the use and occupancy of their reser-
vations, is a legal writ or process, within the meaning of Rev. St. § 5398,
imposing & penalty for resisting the service of such writ or process.

4, OrricErs oF UniTEDp StTaTES—REV. ST. § 5398—INDIAN PoOLICE.

A member of the Indian police is not an officer of the United States,
within the meaning of the first clause of Rev. St. § 5398, imposing a pen-
alty for resisting any officer of the United States in serving a writ or
process, but such police are included among the other persons who may
be authorized to serve writs or process, within the last clause of that sec-
tion.

Indictment against John H. Mullin, under Rev. St. § 5398, for un-
lawfully resisting service of a legal writ, and application by Wil-
liam H. Garrett and John F. Meyers for a writ of habeas corpus. A
motion to quash the indictment against Mullin, and the application
of Garrett and Meyers, submitted on the petition, return, and evi-
dence taken before the court, were heard together.

A. J. Sawyer, U. 8. Dist. Atty, and R. W. Breckenridge, for the

United States. ‘
Brome, Burnett & Jones, for defendant and for the petitioners.



