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balance due upon complainant’s mortgage, and the amount due to
Edward A. Mason upon his mortgage thereon. The proceeds real-
ized from the sale of premises C will be applied—First, to the pay-
ment of the apportioned amount due to complainant; second, to the
amount due Mason upon his mortgage upon these premises; and the
balance, if any, will be paid into court, subject to its further order.
Premises D should then be offered for sale, the master stating the
liens thereon to be the apportioned amount due complainant and the
amount due Mason on his mortgage thereon. The proceeds realized
from the sale of premises D will be applied—First, to the payment
of the apportioned amount due to the complainant; second, to the
payment of the sum due to Mason on his mortgage thereon; third,
the balance, if any, to be paid to L. D. Holmes. Lastly, premises B
should be offered for sale, the master stating the amount of the liens
thereon, being the apportioned sum due to complainant and the
amount due Mason upon his mortgage; and the proceeds realized
therefrom will be applied to the payment—First, of the apportioned
sum due complainant; second, of the amount due upon the Mason
mortgage; and the balance, if any, will be paid to Herbert A. Doud.
If the amount realized from the sale of the premises A should not be
enough to pay the costs, as estimated by the master, the difference
left unprovided for must be added to the sum due to complainant
upon the mortgage held by it, and the total of these sums must be
taken to be the amount to be apportioned upon the several premises
B, C, and D. ‘

By this method of sale, it seems to the court that the rights and
equities of all the parties will be fairly protected. As the several
parcels B, C, and D are thus offered for sale, the parties interested in
each parcel will know what sum it is necessary to bid in order to pro-
tect their rights in that parcel, without being burdened with liens
properly belonging to the other parcels; and the probable result will
be that each parcel will be sold for the largest sum obtainable there-
for, and thus the rights of all will be advanced, and their equities will
be protected, so far as it is possible for the court to accomplish that
end.

A decree should therefore be prepared in which the amount now:
due complainant upon its blanket mortgage should be stated, and also
the amounts now due to Mason upon the separate mortgages held
by him; and a foreclosure sale should be ordered, the order of sale
being in accordance with the views herein expressed.

MERCANTILE TRUST CO. v. 8T. LOUIS & 8. F. RY. CO.
(Circuit Court, K. D. Missouri, E. D. January 13, 1896.)
No. 3,768.

RaAmLroAD RECEIVERSHIP—LEASED LINES—DISAFFIRMANCE OF LEASES.
During the years i886 and 1857 four railroads connecting with the line
of the 8. Ry. Co. were leased by separate leases, for long terms, to that
company. At the time of making the leases, each of the lessor com-
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.- panles made an issue of bonds, secured by mortgage, and the leases pro-

; vided for minimum rentals equivalent to the Interest on such bonds,
to be paid directly to the bondholders. By the provisions of such leases
the B. Ry. Co. also became the owner of practically all the stock of the
lessor companies. Subsequently - the 8. Ry. Co. made a mortgage of
all its property, including its interest as lessee in the leased lines and
the -stock of the lessor companies, to the M. Trust Co., to secure an
issue of bonds. The M. Trust Co. covenanted that, in the event of
{ts taking possession of the mortgaged property, it would operate the
rallroads of the mortgagor, collect its income, and pay therefrom, among
other things, all amounts due for principal or interest of any of the
bonds or obligations of the 8. Ry. Co., and, after such payments, would
apply the net income to the Interest on the mortgage made to it. The
M. Trust Co. afterwards filed a bill for the foreclosure of this mortgage,
in which it averred that it was important to hold the system of the 8. Ry.
Co. as a unit, and prevent the exercise of rights of re-entry by the lessor
companies, but the receiver appointed in the foreclosure suit after-
wards applied for leave to disaffirm the leases from such lessor com-
panies, which application was opposed by the trustees of the mortgages
made by those companies., Upon & reference to a master, it was found
that none of the leased lines were earning enough to pay in full the
rentals under the leases, but it appeared that this finding was based on
the business of an exceptionally bad year, which might be supposed not
to be a fair criterion; and it also appeared that the leased lines were
valuable feeders to the main line for through business. The master found
that equity required the receiver to make good the deficiencies in the
~earnings of the leased roads from the earnings of the whole line, and
that, for the advantage of the trust confided to the receiver, none of the
leases should be disattirmed. Held, that such conclusion was correct,
both in consideration ot the peculiar facts of the case in regard to the
situation of the several roads and because, while the question was one
between the trustees for the bondholders of the leased roads and the
M. Trust Co., trustee in the mortgage on the whole system, the latter
company had agreed, if it should take possession of the road, which it
bad done indirectly by foreclosure proceedings, to apply the earnings of
the whole road to the payment of the interest on the bonds of the leased
roads, before payment of the interest on the bonds secured by its mort-
gage. Quincy, M. & P. R. Co. v. Humphreys, 12 Sup. Ct. 787, 145 U, 8.
82, and St. Joseph & St. L. R. Co. v. Humphreys, 12 Sup. Ct. 795, 145 U. S.
105, distinguished.

In the matter of the receivers’ petition for authority to disaffirm
contracts with certain leased lines. On exceptions to master’s re-
port. ]

Alexander & Green and J. E. McKeighan, for complainant.

E. D. Kenna, for receivers.

Noble & Shields, Gleed, Ware & Gleed, Burrill, Zabriskie & Bur-
rill, and L. F. Parker, for defendant.

s

ADAMS, District Judge. By the order appointing receivers in
this case, made on the 23d day of December, 1893, they were re-
quired to take possession of and operate the railroads and proper-
ties of the defendant, including such as “it holds, controls, or oper-
ates under lease,” etc. At that time the defendant held, controlled,
and operated under separate leases executed during the years 1886
and 1887, for long terms of 98 or 99 years, among other railroads,
the following: The St. Louis, Salem & Arkansas Railway, called
the “Salem Branch”; the Kansas City & Southwestern Railroad,



MERCANTILE TRUST CO. ¥. 8T. LOUIS & S. F. RY. CO. 603

called the “Beaumont Branch”; the St. Louis, Kansas & South-
western Railroad, called the “Anthony Branch”; and the Kansas
Midland Railroad, called the “Midland Branch.” By an order made
on the 12th day of September, 1894, the receivers were given until
the 12th day of December, 1894, within which to determine whether
it was to the advantage of the trust committed to them to adopt,
among other executory contracts, the leases under which the defend-
ant was operating these several branches. On the 8th day of De-
cember, 1894, the receivers presented a petition setting forth in
detail the reasons why, in their judgment, the leases of said branches
should not be adopted, and recommending that an order be made to
that effect. By an order made on that day this petition was refer-
red to George D. Reynolds, Esq. special master, with instructions
to hear and determine the same, and report “whether it is to the
advantage of the trust confided to the receivers in this cause that
such leases should be disaffirmed by them.” Before proceeding with
the hearing, the master was required to give notice thereof to each
of said lessor railroads or branches, and to each trustee in any
mortgage executed by them under which there were any outstand-
ing bonds. Like notice was also required to be given to the trustees
in any and all other underlying mortgages covering any portion of
the system of railways in the possession of the receivers. These
notices were all given, and pursuant thereto the complainant, the
Mercantile Trust Company, and the trustees in the several mort-
gages hereinafter referred to, executed by the Salem Branch, the
Beaumont Branch, the Anthony Branch, and the Midland Branch,
appeared before the master and were heard.

The complainant is the trustee in what is known as the “consol-
idated mortgage,” executed by the defendant company under date
June 11, 1891, conveying all its property, including its interest as
lIessee in said branch roads, to secure the payment of an issue of
bonds amounting to $50,000,000. This is the mortgage sought to
be foreclosed by this suit. Contemporaneous with the execution
of the several leases by the branch roads already mentioned fo the
defendant company, the said branch roads, each for itself, executed
mortgages to secure the payment of an issue of bonds made by them
respectively. By the covenants of the several leases the defendant
companyagreed to pay a rental, in semiannual installments, adjusted
80 as to fall duewhen thecoupons matured on the bonds. Theamount
of this rent depended upon the gross earnings of the lessor com-
panies, but in no event was it to be less than the amount required
to meet the interest on the bonds. By the provisions of these
leases, the defendant company became the owner of practically
all the capital stock of each lessor company, and obligated itself,
in case of default by the lessor companies, to pay the interest due
from them on their bonds directly to the trustees of their bond-
holders, or to the bondholders themselves.” There appear to be
several other issues of bonds by the defendant company, secured
by underlying mortgages on the whole or some parts of its rail-
way, but none of the trustees named in these mortgages appeared
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before the master, or took any interest in the matter. The reason
for this is obvious from the record. The income of the road is en-
tirely sufficient to insure the payment of their interest as it matures.
The real controversy, therefore, is between the Mercantile Trust
Company, representing bondholders under the consolidated mort-
gage of 1891, and the several trustees representing the bondholders
under the prior mortgages of the four several branch roads.

The master finds that neither of these branch roads makes net
earnings sufficient to pay the interest on their bonded indebted-
ness, which, as already observed, is the minimum rental reserved
in their several leases to the defendant company. He also finds
that the net income derived by the receivers from the operation of

-all the roads of the defendant company in their hands is sufficient
to pay the interest on all mortgage bonds (including those of the four
branches under consideration) prior in time and right to the bonds
issued under the consolidated mortgage, but is not sufficient to pay
the interest also on the last-mentioned bonds. The amount requir-
ed to pay the annual interest on the bonds of the four branch roads
is $193,380. The real question for determination, therefore, is
whether this last-named sum shall be paid annually to the bond-
.holders of the branch lines, and their roads be kept, managed, and
. operated by the receivers, or whether these branch roads shall be
.surrendered by them, this outlay saved, and this amount finally be
added to the security of the bondholders under the consolidated
.mortgage represented by the complainant in this case.

The master, in his report, calls attention to the averments of the
pleadings, the language of relevant leases and mortgages, and the
orders of court heretofore made in this case (all of which, so far as
deemed material, will be hereafter noticed), and, after analyzing

~and considering the testimony taken by him, reports to the court
as follows:

“First. That none of said leased lines are at the present time, even when
allowed a fair and reasonable arbitrary division of through rates on traffic,
“earning in themselves an amount sufficient, after paying operating expenses
“and taxes, to pay the rental in full under the various leases under which
they are operated by the receivers. Second. That equity in the admin-
istration of their trust, considering all the facts and circumstances in the
case, does require the receivers to make good any deficiency in earnings di-
rectly derived from the said four leased lines, necessary to pay operating
‘expenses, taxes, and rental, out of the earnings of the whole line. Third,
.That in consideration of all the facts in the case as shown by the evidence
adduced before me, it is to the advantage of the trust confided to the re-
ceivers in this cause by the court that none of such leases should be dis-
affirmed by them.” '

In due time the complainant and each of the trustees for the
branch. bondholders filed exceptions to the master’s report. Said
trustees, in their exceptions, do not question the conclusion reached
.by the master, but only the correctness of some of his findings,
On the argument their exceptions were practically abandoned. The
exceptions of the Mercantile Trust Company challenge the correct-
ness of the conclusion reached by the master. His conclusion of
fact that the branch lines do not earn a net amount sufficient to pay
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their rentals is based chiefly upon the results of the business of the
year 1894. The failure of crops, and the general depress;on Qf
business during that year, and the prior systematic diversion of
traffic from these branches by reason of the business expediency
of furnishing the long haul to the Atchison, Topeka & Santa I'é
Railroad Company, to which the stock of the defendant company
belonged, afford some ground for believing that the business of
the year 1894 does not afford a fair criterion for measuring the real
earning power of these branches. Again, the opinions of experts;
the fertility and general thrift of the regions through which these
branches run, and the probable natural increase of business fur-
nished bythem,as feeders,tothe main line; thedisproportion between
the gross earnings contributed to the main line by the branches
and the necessary increase in the gross expenses of the main line
occasioned by the business contributed by the branches,—all have
a strong tendency to show that it would not be advisable to disrupt
the system by surrendering the branches; in other words, that it
would not be to the advantage of the trust under administration, to
dismember its corpus. This view derives strong support from the
fact that intelligent men, keenly alive to their own interests, and to
the interests of the corporation they represented, studieusly provid-
ed in their contracts aequiring these branches, and in their subse-
quent dealings with them (all of them of comparatively recent date),
for such treatment of these branches as practically merged them
with the main line, requiring them to be operated as a continuation
and extension of the main line, and as a unit with it. The com-
plainant itself, at the time of instituting this suit was of the same
opinion. The seventh paragraph of the original bill of complaint
states, in substance, that the bonds secured by the various mortgages
made by the defendant and the several branch-road companies are
each capable of separate default and of separate foreclosure of such
part of the railroad system of defendant railway company as is cov-
eréd by them, and complainant avers “that a separate foreclosure
of any one of said mortgages or liens would be disastrous to the
entire system.” It is further averred in the original bill that the
railroads and property as now held and controlled by the defendant
railway company “forms an important trunk line, which constitutes
one of the most important ingredients of its value, and that its sev-
erance would result in a ruinous sacrifice of every interest in the
property; that, unless this court, in view of the impending and in-
evitable default as aforesaid, will deal with the property as a single
trust fund, and take it into judicial custody for the protection of
every interest therein, individual creditors will assert their remedy
in different courts in said several counties; * * * that divers
of the lessors of the railroads now operated by the defendant as
aforesaid may enforce the re-entry covenants of their leases; that
a continual default of the mortgage debts may, by the terms of the
various mortgages, produce the immediate maturity of all the bonds
secured by said mortgages; that a vast and unnecessary multiplicity
of suits will result, and a most important and valuable property will
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be dismembered by the clashing decrees of many courts at the suits
of separate creditors; * * * that the unity of the property and
its integrity as a whole, as now held and operated, constitutes one
of the most important elements of its value, and that to permit its
severance will result in ruinous sacrifice of every interest in said
property; * * * that unless such a course is pursued, to wit,
the taking of the property into judicial custody, said property will

be dismantled, dissipated, and dismembered, and vast sums of money
will be lost to the various creditors and stockholders of said com-
pany, and the public interests seriously affected.” These averments
were admitted to be true by the defendant company in the answer

filed by it to the bill of complaint; and on motion of the Mercantile

Trust Company the court at once appointed receivers, with plenary

powers to take immediate possession of all and singular the rail-

roads and properties of the defendant company, and “to continue the

operation of said railroad and system, and every part and portion

thereof, and to run, manage, and operate said railroads, and such

other railroads as the said defendant railway company holds, con-

trols, or operates under lease, contract, arrangement, or otherwise,

and as heretofore run and operated.” It is true, these averments

and orders do not operate as an estoppel against the complainant in

the assertion of its present demand (New York, P. & O. R. Co. v.

New York, L. E. & W. R. Co,, 58 Fed. 268, 282), but they are serious

and solemn declarations of record, against interest, supported by af-

fidavit, and acted upon by the court. They are, therefore, entitled

to and should receive due consideration in the determination of the

question of fact before the court.

. It must be admitted that the foregoing considerations cast much

doubt upon the wisdom of the recommendation of the receivers to

disrupt the system By surrendering these promising feeders. But

here the court is confronted with what is called controlling author-

ity. The cases of Quincy, M. & P. R. Co. v. Humphreys, 145 U. S.

82, 12 Sup. Ct. 787, and St. Joseph & 8t. L. R. Co. v. Humphreys, 145

U. 8. 105, 12 Sup. Ct. 795, hold, in substance, that in cases where the

net earnings of leased lines as operated by the receivers are not suf-

ficient to pay the remtals, the earnings of the main line or the pro--
ceeds of the sale of the trust property ought not to be diverted to

making up such deficiency. It is further held in these cases that.
receivers, by reason simply of their appointment and taking posses-:
gion of leased lines, incur no liability, as assignees of the lessees, to

pay the rent reserved in the leases; that they have a reasonable.
time after taking possession within which to consider whether it is

for the best interests of their trust to adopt such leases. It may be

remarked here that the receivers in this case, having presented their

recommendation to abandon the leased lire in question, during the

time fixed by an order of court for them to act, are, according to

the doctrine of the Humphreys Cases, supra, under no legal obliga-

tions, as assignees of the lessees, to pay the rent reserved in the.
leases. The complainant claims that this court should follow the
doctrine of these cases, and permit the receiver to surrender the
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branch lines in question. This would doubtless be so if the case at
" bar presented no other features than those presented in the Humph-
.reys Cases, supra. But, in my opinion, there are several distin-
'guishing differences between the cases. In the first place, the
‘Humphreys Cases presented few, if any, of the peculiar facts or
broad equitable considerations presented in this case, and already
.adverted to. Again, the receivers were appointed in those cases at
the instance of the mortgagor, and no representations of the trustee
“for the bondholders were made to the court to induce it to act, and
'no such recommendations were relied upon by the court in making
‘the order of appointment. Inthenext place,the supreme court,in its
-opinions in the Humphreys Cases, takes manifest pains to saythat the
mortgagees never consented to have the rentals charged upon the
property in preference to their mortgages. In the first case (145 U.
8. 104, 12 Sup. Ct. 787) the court says: “Nor did the mortgagees con-
sent to have the claim charged upon the corpus of the property in
_preference to their mortgages.” In the second case, on page 115,
145 U. 8, and page 795, 12 Sup. Ct., the court says: “And we find
no assent by the mortgagees to the allowance of this claim as
against them.” These references clearly indicate that, if there was
such assent, a different result would have followed. In the case at
bar I believe there is not only such assent, but a contract obliga-
tion, so far as the Mercantile Trust Company i concerned, requir-
ing the payment of the interest on the bonds of the four leased lines
in question prior to any claim it has under the consolidated mort-
.gage. It must be remembered, as already shown, that this contro-
versy is really and solely between the Mercantile Trust Company,
. as representative of the holders of the bonds secured by the consoli-
-dated mortgage of 1891, and the several trustees in the mortgages
executed by the four branch lines in 1886 and 1887, as representa-
tives of the holders of the bonds secured by them.

The defendant company conveyed to the Mercantile Trust Com-
pany by and in its consolidated mortgage all its main line and
‘branches, including its interest as lessee in the leases of the four
branch roads in controversy, all specifically described in the mort-
gage; and also transferred practically all of the capital stock of the
‘several corporations owning these four branches, thereby vesting the
‘Mercantile Trust Company, under conditions expressed in the mort-
gage, with full power to operate and control these branches. The
defendant company, at the time of this conveyance to the Mercan-
tile Trust Company, was under obligation, created in the several
leases to it from these branch lines, to pay the interest on their bonds;
and this obligation was known to the Mercantile Trust Company
when it took the consolidated mortgage conveying to it the proper-
ties already referred to. In consideration of the conveyance to it as
aforesaid the said Mercantile Trust Company covenanted, in the event
of such default on the part of the mortgagor as entitled it, under
the terms of the mortgage, to take possession of the mortgaged prop-
erty, and in the event of taking such possession, as follows, to wit:
,'To “operate said railroads, and conduct the business of the railway
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company, and exercise the franchises pertaining thereto, and receive
all tolls, rents, income, and profits from said railroad and other
property, and the interest upon all bonds and the dividends upon all
shares of capital stock then held by the trustee under the provisions
of this mortgage, and from such receipts to pay all expenses of taking
possession of said railroads and other property, and operating said
railroads and conducting said business, and the expenses of such
repairs, replacements, alterations, additions, and improvements to the
mortgaged property as the trustee shall deem needful, and all taxes
due upon any of the mortgaged property, and all amounts due for
interest or principal of any of the bonds or other obligations of the
railway company secured by any mortgages or pledges prior in lien
to thiy mortgage; and, after deducting such expenses and payments,
and retaining a reasonable compensation for the services of the
trustee in connection ‘with the making of said entry and taking
possession of said railroads and other property, and operating the
same, and conducting the said business, to apply the net income to
the payment of any interest previously due or becoming due during
such'possession on bonds secured by this mortgage. ?  The trustee,
the Mercantile Trust Company, also covenanted, in thé event of such
default on'the part of the mortgagor as entltled it, under the terms
of ‘the mortgage, to sell the mortgaged property at public auction,
and in the event of such sale, as follows, to wit: ~ “To cause all of the
railroads dand other property there seecured by this mortgage, includ-
mg all shares of capital stock and bonds held in trust under the pro-
visions hereof, to be sold as one property at public auction,” etc. To
say nothing now of the obligations cast upon the Mercantile Trust
Company by reason of this last-mentioned covenant, I am of the opin-
ion that the first-mentioned covenant constituted a contract on the
part of the Mercantile Trust Ccmpany, trustee in the mortgage, in
the event it took possession of the railroads of the defendant com-
pany for condition broken, to pay the interest on the bonds of the
four branch roads in question, as obligations of the mortgagor, be-
fore it should apply the net income to the payment .of any interest
due or to become due on the bonds secured by the consolidated mort-
gage held by it. And this is all that is now asked by the trustees
" representing the holders of the bonds of the leased lines. But itis
said by counsel for the Mercantile Trust Company that it did not
take possession of the mortgaged property. - True, it did not do it
directly, but it did it indirectly. It resorted to a concurrent remedy,
provided by the mortgage, to accomplish the same purpose. It insti-
tuted a foreclosure suit, and prayed the court to take the possession.
The court did so, and has been, and now is, vperating the railroads
and conducting the business exactly as the trustee, the Mercantile
Trust Company, might have done had it taken possession for the pur-
poses contemplated in the mortgage.

The provisions of the mortgage authorizing the trustee to foreclose
by suit are silent as to the disposition of the net earnings of the sys-
tem during the pendency of the foreclosure proceedings. But the
four corners of the mortgage and all its terms and provisions must



MERCANTILE, TRUST CO. 9. ST. LOUIS & 8. F. RY. CO. 609

be considered in placing a construction upon any of its clauses, and
in doing so I am forced to the conclusion that the parties intended,
in the event possession was taken by the trustee directly in person,
or indirectly through receivers appointed at their instance by the
court, that the property mortgaged including the leased lines in ques-
tion, should during such possession, be operated as a unit, and that
out of the income therefrom the interest on the bonds of the leased
lines should be paid before any of it should be applied to the payment
of the interest on the bonds secured by the consolidated mortgage
itself. This manifest intention cannot be thwarted, at the will of
one of the parties, by the exercise of choice in the detail of methods
merely of taking possession. Not only so, but the holders of the
bonds of the four branch roads in question are the beneficiaries of
this covenant, obligation, or promise, and under the authority of
the case of State v. St. Louis & S. F. Ry. Co., 125 Mo. 596, 28 8. W,
1074, and cases there cited, they, although not nominally parties to
the contract, may invoke this covenant in their favor. To say noth.
ing of their legal rights, they certainly have, by virtue of these cove-
nants, an equity superior to that of the covenantor, the Mercantile
Trust Company, in the net earnings of the entire system. These con-
siderations not only show that the Humphreys Cases, supra, are inap-
plicable to this case, but afford additional, and, in my opinion, con-
clusive, reasons for requiring the defendant’s system to be held intaet,
and to be operated as a unit, even at the expense of retaining the
four branch lines in question, on the terms of the leases as they exist.

The correctness of this conclusion is emphasized by a consideration
of the alternatives suggested by counsel for the Mercantile Trust
Company, namely, to permit the owners of these branch roads to take
possession and operate them, or make such new running arrange-
ments with the receivers as will be mutually satisfactory. The Mer-
cantile Trust Company, being the holder of practically all the stock of
these branch roads, is the owner, for all practical purposes, of the
roads themselves, and probably, considering its present views, would
not find it convenient or profitable to operate the roads separately;
and any running arrangements it might make with itself would prob-
ably not be dictated by an entirely unselfish consideration for the
welfdre of the branch bondholders.

Again, it is suggested in argument that the receivers be permitted
to continue operating the branch roads in question, and pay to the
bondholders whatever net income they derive from such operation.
This might do if the bondholders consented, but they do not. They
are here asserting a claim for payment in full, and such an order as
is suggested would necessarily be subject to their approval, which
they have, in advance, declined to give. The alternatives suggested,
therefore, afford no escape from the conclusions first reached.

Entertaining the views already expressed, it does not seem neces-
sary to rule on the several exceptions as made. The conclusion of
the master, in my opinion, is correct. The exceptions of all parties
are therefore disallowed, and his report will be confirmed.

v.71¥.n0.5—39
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GLEVELAND GASLIGHT & COKE CO, v. CITY OF CLEVELAND.
(Circuit Court, N. D. Ohio, E. D. November 14, 1891)
No. 4,928,

1. CorPORATIONS—CHARTERS—RIGHT TO CHARGE REASONABLE RATES.

‘When a corporation is chartered with the right to manufacture and sell
gas, the right to charge a reasonable rate for all gas furnished is implied,
and forms a part of its contract with the state, which cannot be impaired
by legislation.

2. ansmmmnu LAwW-—OBLIGATIOR OF CoNTRACTS—CORPORATIONS—POLICE

'OWER.

The legislature of Ohio, in 1846, chartered the C. Gas Co., to make and
sell gas in the city of C., no power being then reserved, by the constitu-
tion of the state or otherwise, to amend the charters of corporations. The
company obtained the consent of the city to the laying of its pipes in the
streets, and commenced business. In 1851, a new constitution was adopt-
ed by the state, providing that the legislature should have power to regu-
late and alter charters. Subsequently, the legislature passed an act au-
thorizing cities to fix the price of gas, under which the city of C. by
ordinance, fixed the price at which the C. Gas Co. should sell gas at a sum
mtich below its cost. Held, that such legislation of the state, and of the
city under its authority, impaired the obligation of the contract contained
in the charter of the gas company, was not justified by the police power, -
and e;ms void, and that the enforcement of the ordinance should be en-
jolned.

This was a suit by the Cleveland Gaslight & Coke Company against
the city of Cleveland, Ohio, to enjoin the enforcement of an ordi-
nance fixing the price of gas. The defendant demurred to the bill.

Boynton & Hale, J. M. Jones, Henderson, Kline & Talles, and
Bquire, Sanders & Dempsey, for complainant,
Edward 8. Meyers, for defendant.

Before JACKSON, Circuit Judge, and RICKS, District Judge.

JACKSON, Circuit Judge. The constitution, and laws of the
United States made in pursuance thereof, are the supreme law of the
land. 'We are all citizens of a dual government, state and federal.
The people of the states made the general government, and con-
ferred upon it its powers, and they have expressly said in the consti-
tution of the general government that the constitution of the general
government, and the laws and treaties made in pursuance thereof,
ghall be the supreme law of the land. We must give effect to that,
beyond any question, however it may affect what may be called the
-dignity and sovereignty of the states. This, as already stated by the
court, is one of the most important questions that the court has had
before it for years. It is the great question of the future, as to
how far legislative authority, the legislatures of states, and mu-
nicipalities acting under legislative authority, may, under the
guise of regulation, attack the property of individuals or corpora-
tions. Now, what is the case we have before us? In February,
1846, the legislature of Ohio, under constitutional authority, char-
tered the Cleveland Gaslight & Coke Company, with power and
authority—the privilege, as we call it—to manufacture and sell gas



