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EVERSON v. EQUITABLE LIFE ASSUR. SOO. OF TIlE UNITED STATES.
(Oircuit Court of Appeals, Third Circuit. January 10, 1896.)

No.6-
1. EQUITY JUlUSDICTION-BILL FOR DISCOVERY AND ACCOUNTING.

Where a bill seeks both discovery and an accounting, the discovery must
be resarded, prima facie, as incidental to the accounting, and, if there is
no right to an accounting, the blll will be held bad upon demurrer. 68
Fed. 258, affirmed.

2. LIFE INSURANCE-SEMI-ToNTINE POLICy-BILL FOR ACCOUNTING.
The relation between the holder of a matured semi-tontine policy and

the insurance company is that of debtor and creditor merely, and involves
no trust relation; and a policy holder Who Is dissatisfied with the amount
of the surplus which is apportioned to him by the company, pursuant
to the terms of the policy, cannot maintain a blll for accounting and dis-
covery when there are no· sufficient allegations of fraud. 68 Fed. 258,
atIlrmed.

Appeal from the Oircuit Oourt of the United States for the West-
ern District of Pennsylvania.
This was a suit in equity by T. Bissell Everson against the Equita-

ble Life Assurance Oompany, praying a discovery and an account-
ing in respect to the amount due under a matured semi-tontine life
insurance policy. A demurrer to the bill was sustained by the cir-
cuit court, and the suit was dismissed. See 68 Fed. 258, where the
opinion delivered by Buffington, District Judge, and which contains
a full statement of the facts, will be found. From this decree com·
plainant appealed. The part of appellant's brief containing the
comments upon the opinion below, which are referred to in the opin-
ion of this court, is here given in full.
Watson & McCleave, for appellants.
Remarks upon the opinIon of the court below:
"The learned judge recites the provisions upon the back of the policy, con-

stituting the tontine contract, as follows: '(I) That this policy is issued un-
der the seml·tontlne plan, the particulars of which are as follows: (2) That
the tontine dividend period for this policy shall be completed on the 28th day
of May, 181)4. (3) That no dividends shall be allowed or paid upon this
policy unless the person whose life is hereby assured shall survive the com-
pletion of its tontine dividend period as aforesaid, and unless this policy
shall then be in force. (4) That all surplus or profits derived from such
policies In the semi-tontine plan as shall not be in force at the date of their
completion of their respective tontine diVidend periods shall be apportioned
equitably among such policies as shall complete their tontine dividend period.
(5) That upon the completion of the tontine dividend period, on May 28,
1894, prOVided this policy shall not have been terminated previously by lapse
or death, said T. Bissell Everson shall have the option to with-
draw in cash this policy's entire share of the assets, 1. e. the accumulated re-
serve, which shall be $1,231.10, and in addition thereto the surplus appor-
tioned by this society to this policy; secondly,' etc. The court then says
(and this is really the ground of the decision): 'That by this contract of in-
surance the relation created between the parties was that of debtor and
creditor is firmly established by numerous authorities.'
"Upon this we observe that the provisions quoted create no contract of in-

surance, and are entirely separate and distinct from the insurance contract
shown upon the face of the policy, yet it is upon these provisions that plain-
tiff's right in this litigation exclusively rests. It is obvIous that these pro-
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visions create the tontine, and relate solely and exclusively to the disposition
of moneys accumulated out of the annual payments made by a large num-
ber of persons in carrying 'such policies on the semi-tontine plan,' after the
insurance for which such payments were made has ceased and the insurance
contract ended. They relate to the ultimate disposition of overpayments made
for insurance and lett in the hands of defendant through a period of years.
They have nothing to do with the insurance, and only become available after
the insurance is at an end. Mr. Everson terminated his insurance on May
28, 1894, and now stands upon the tontine contract expressed in these 'pro-
visions' for the disposition of the overpayments he, together with all others
in his class, have made during the last 10 years, in carrying their insurance,
and which, throughout the said period, they have left in the hands of the
defendant to be accumulated and divided as provided. We may admit that
the insurance contract upon the face of the policy creates only the relation
of debtor and creditor. By it Mr. Everson owes the company annually
$272.50, and upon his death it owes his representatives $10,000. But that con-
tract was terminated by its terms May 28, 1!:l1:l4, and since then exists for no
purpose. During the running of it, however, the defendant was permitted,
by agreement of plaintiff, to retain in its hands his 'surplUS,' or the mpneys
that he had paid in excess of the cost of his insurance, which is justly his,
and, except for his agreement, would have been returned to him annually.
He also agreed with defendant and all other holders of such policies, and
they with him, that if he died or lapsed during the period, still his surplus
should remain with defendant until the end of the period, and be divided
among all who have made similar agreements, and who have lived and paid
through the period specified. This suit is to ascertain what has become
of the plaintiff's surplus or overpayments he has made, which he has left
with defendant for 10 years, and the increment thereof by interest earnings
and forfeitures of others who have died or failed to pay through.
"Surely this does not involve only the relation of debtor and creditor, but

also the duty of the defendant in the aC'cumulation of a fund, and its eq-
uitable apportionment thereof at the end of the accumulating period. As
was said by Judge Wallace, in Fuller v. Knapp, 24 Fed. 100: 'Upon the
case made they were entitled to a portion of the fund, the amount of which
necessarily involves an inquiry as to lhe number and amount of the pol-
icies of the class of 1874, the dividends [surplus] which accrued upon them,
the number that have been forfeited or have lapsed by retirement or death,
the time when they lapsed or became forfeited, and of the interest due
upon the investment of the dividends. In the management of this fund
the company acts as the agent, in a lImited sense, of the policy holders,
and owes them the duty of keeping a correct account of the fund. * * *
Whether, it discovery were not sought, the bill would be maintainable, It is
Dot necessary to decide. It is suflic1ent that, being one for discovery as
well as for relief, It falls within the class recognized by the authorities
as cognizable in equity.' It would seem to be obvious that when Mr. Ever-
son, under the terms of an express agreement made with defendant and
with all others making similar agreements with defendant, permitted his
surplus payments made to defendant, In carrying his life insurance, to
remain with defendant, instead of taking them ont annually, as he other-
wise would have done, and the defendant, and other holders of such pol-
icies agreed that these retained dividends or surplus should be augmented
from certain specified sources through a period of years, and then divided
equitably among the survivors of the persons permitting them to be so re-
tained, the defendant did, as Judge 'Vallace held, assume an agency in
respect to the management and distribution of the funds so accumulated,
and that in respect of such agency it must be held to a duty of account-
ing. To illustrate: Suppose 100 ,persons holding shares of stock in a bank
make an agreement between themselves and the bank that no one of them
would, through a period of 20 years, withdraw from the bank any dividends
declared upon such shares, but that the same should remain with the· bank
throughout the period, to be accumulated at compound Interest, and at the
end of the period the fund thus accumulated should be divided by the bank
exclusively among the survivors of the persons signing the agreement, could
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there be any doubt that, when the time for division came, anyone of the
survivors could file his bill against the. bank to compel it to discover the
number of shares in the pool, the dividends due to each, the accumulations
thereon, and the number and respective interests of the survivors among
whom the fund is to be apportioned and methods of apportionment pur-
sued? In such case is not the bank, if not the trustee, yet the agent of the
tontine? Yet the case put does not differ one whit in principle from the
case at bar. Certainly, there is something else beside the mere relation of
debtor and creditor existing between the defendant llnd the subscribers to
the tontine that it has promoted as an adjunct to its business. of insurance.
"Again, the learned judge says: 'It would appear, therefore, that upon

demurrer to a bill seeking both discovery and relief, it is sutlicient to show
that the complainant is not entitled to. the relief which he prays, and that
the addition of a prayer for relief toa bill seeking discovery will render
sucll discovery dependent upon the title to relief.' As we understand this,
because the account, which we must have to ascertain the true value of our
share in the tontine, is not such an account as equity would take jurisdic-
tion of, alone and of itself, for purpose of relief, the discovery sought, and
that is necessary to the statement of the account, will not enable the court
to take a judsdiction· which it otherwise would not have. If so, it is con-
trary to all the authodties. Judge Story, after pointing out that the gen-
eral jurisdiction of equity in cases of accounting only applies where the
counts are mutual, or there is to be -an accounting on both sides, and not
where the llccount is unilateral, lays it down as settled law, from the cases,
that equity will take jurisdiction even of a unilateral al'counting where dis-
covery is sought and is material to the statement of the account. 1 Story,
Eq..Jur. § 459; ,
"The judge then refers to the magnitude of the accounting required. We

surely arl;) not responsible for this. It inheres in the nature of the contract
the defendant has made, and the extent of its business in such contracts.
In a suit at law we must have precisely the same information, in order to
ascertai·nourtrue share and the damages to which we are entitled. So the
defeJ;ldallt is saved nothing by remitting Ull to law. And in an action at law
the account would be the first step in the, testimony to show our loss.
"And, further, it is said in the opillion: 'On the other hand, if such a

duty [to account] does not exist,-if the respondent has contracted
to equitably apportion the. surplUS and pay the complainant on that basis,
and has failed to do so,-its breach of that contract would not impose an
obligation to account. where none primarily rested. and its broken undertak-
ing must be redressed by another proceeding, and in another tribunal than
the present one.' In this the court falls into the error of assuming that
the defendant has contracted, to pay something out of its own assets, where-
as the plaintiff's share is not in the assets of the defendant at all, but it is
a sum held in the hands of defendant, and is, in truth and in fact, a lia-
bility, and not an asset of defendant. There is no obligation to payout of
Its own resources anything. 'rhis is obvious from a careful reading of the
fourth and fifth 'provisions' above quoted. 'l'he fourth is: 'That all sur-
plus or profits derived from such policies on the semi-tontine plan,' etc. 'De-
rived' by whom? Surely not the company, because we could not speak of
the compallY deriving profits from something it did not own, and these profits
are to be derived from policies owned by the holders thereof. The 'surplus
or profits' must be 'derived' by the holders of such policies, and be their
property. Now, what shall be done with this property of such policy-hold-
ers? The 'provision' shows that if such holders shall not keep their poli-
cies, if they die 01' laps,C, before the completion of the tontine period, then
these surpluses and profits derived by them from their policies while in force
-their property left with defendant-shall be equitably apportioned among
the survivors of all such bolders who have kept their policies through the
term. In Qthe:r words, this property of the policy holders dying or lapsing
.!lhall be divided up among those who survive and pay through. Is it not
clear that here the creation of a specific fund is provided for, not out of
the assets of the defendant, but of the property of other people, left in de
fendant's hands, intrusted to it, for accumulation and apportionment among
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those entitled according to the terms of the contract? The fifth provision is:
'That upon the completion of the tontine dividend period, on May 28', 1894,
provided this policy shall not bave been terminated previously by lapse or
deatb, said T. Bissell Everson sball have tbe option eitber-I!'irst, to witb-
draw in casb this policy's entire sbare of the assets, i. e. tbe accumulated
reserve, which sball be $1,2:n.11, and in addition thereto the surplus appor-
tioned by this society to this policy.' What does tbis mean'! 'To with-
draw (not that thesocieW shaU pay) in cash this policy's entire share of the
assets.' What assets'! Not assets of the society, but the assets of the class
to which the policy belongs, held in the hands of the society. We have al-
ready shown that the 'accumulated reserve,' which is to be withdrawn, be-
longs to the policy creating it, and none and this 'provision' recog-
nizes this fact in describing it as a part of 'this policy's entire share of
the assets.' Besides this deposit, made by and belonging to this policy, it
also has a share in the 'surplus.' This surpius is the retained dividends or
profits 'derived' by the policy during 10 years (and which but for the con-
tract of retention, contained in the third 'provision,' would have been paid
annually), together with its share of 'all smplus or profits derived from such
policies' as were not in force on May holders have died or
lapsed and left their surplus behind for division among the survivors.
In neither of these provisions, therefore, is there any undertaking of defend-
ant to payout of its resources anything. Its wllole duty is as to handling
and distribution of money belonging to the class of policy holders described.
In this proceeding we go for our share of a specific fund belonging to our
class under the terms of the contr/ict, and seek nothing from the general
resources or assets of the defendant. It is not a personal oblig!ttion to pay
that ,we seek to enforce, but an ascertainment of our shal'e in a specific fund
whiCh the defendant has undertaken to collect and manage.
"But the court 'As was said in a kindred case, there is in reality

no specific or separate fund, as it is made up simply by a system of debits
and, credits contained in the books of the company, Which debits and credits
are made during the running of tl,le tontine period.' If this is so, the de-
fendllUt has not kept its contract, as, clearly, the third provision names
specific, funds to go· into the tontine fund for division, and of these they are
bound to keep a precise and accurate account. It is of these funds that we
seek an accounting, as to their m!l;nagement and apportionment among the
parties entitled thereto,-the defendant having no title or interest In them.
This accounting is of the most complicated and complex character, and we
''lubmit that the grounds upon which the supreme court of
and Judge Wallace have rested equity jurisdiction of such accounting are
sound and irrefutable, and in agreement with the well-settled principles of
such jurisdiction. As said by the Massachusetts supreme court: 'Even if
the amounts kept back from the plaintiff, and those of his class of policy
holders, by the retention of those dividends which otherwise would have
been received, or of those sums accruing from the forfeiture of policies,
eitber in whole or in part, do not constitute a trust fund, or place the de-
fendant in a strictly fiduciary capaciW; the defendant was bound to keep
accurate accounts of them. and of all interest and profits thereon. All the
facts were entirely within its own knOWledge, and it is only thus that it
can be determined what equitably should be apportioned to tbe plaintiff.
* * • But even if an action at law could be maintained where an account
is complicated, so that a full examination and settlement of previous ac-
counts, transactions, or methods of business are necessary. and where the
whole matter is entirely within the knowledge of defendant, it cannot so
conveniently or accurately be investigated at common law as in equitJ'.
* * * A court of equity is the appropriate tribunal for dealing with suc!J
an account, and the defendant is fairly bound to produce an account, from
the data in its possession, which shall show that it has complied with its
promise equitably to apportion to the plaintiff his share in the accumula-
tions made through the operation of the tontine provisions in his policy.'
Pierce v. Assurance Soc. (Mass.) 12 N. E. S58."
Willis F. McCook, for appellee.
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Before ACHESON and DALLAS, Circuit Judges, and WALES,
District Judge.

DALLAS, Circuit Judge. Notwithstanding the thorough and
very able argument submitted on behalf of the appellant, we are
fully satisfied with the action of the court below, and with the rea·
soning by which it was supported. The remarks of appellant's coun-
sel in criticism of the opinion of the learned judge have had our at-
tentive consideration, but have failed to convince us that it does
not sufficiently maintain his conclusion. Therefore, the decree of
the circuit court is, upon the opinion there filed, affirmed.

C. & A. POTTS & CO. v. CREAGER et aI.
(Circuit Court, S. D. Ohio, W. D. January 15, 1896.)

No. 4,244.

1. PLEADING AND PRACTICE IN EQUITY-SUPPLEMENTAL BILL-RElIlllARING.
Where, in a suit for infringement of a patent, it is sought to introduce

newly-discovered evidence after the entry of the usual interlocutory de-
cree awarding an injunction and an accounting, the proper practice is
to petition for a rehearing, and the case is not one for the filing of a sup-
plemental bill.

2. A!'PEAL-MANDATE-PROCEEDINGS BELOW-REHEARING.
Where a decree dismissing a bill for infringement of a patent is re-

versed, with directions for further proceedings in accordance with the
opinion, and on the coming down of the mandate a decree is entered
awarding an inJunction and an accounting, the lower court is not there-
by precluded from afterwards allowing amendments to the pleadings,
and granting a rehearing for the introduction of newly-d!llcovered evi-
dence, for the decree entered pursuant to the mandate is interlocutory,
and not final.

This was a bill in equity by C. & A. Potts & Co. against Frank
F. Creager and others for alleged infringement of patent No. 322"
393, issued July 14, 1885, to O. & A. Potts for improvements in dis-
integrating clay. This court heretofore entered a decree dismiss-
ing the bill (44 Fed. 680), but upon an appeal to the supreme court
the decree was reversed and remanded, with directions for fur-
ther proceedings in accordance with the opinion there rendered
(155 U. S. 597, 15 Sup. Ct. 194). On the coming down of the mandate
this court entered an interlocutory decree granting an injunction
and an accounting. The cause is now before the court upon a peti-
tion for leave to :tile a supplemental bill to bring in newly-discovered
evidence, and for a .rehearing.
C. & E. W. Bradford, for complainants.
Wood & Boyd, for respondents.

SAGE, District Judge. This case is before the court on a petition
which is, in one aspect, a petition for rehearing, and upon a showing
of newly-discovered alleged anticipations of the complainants' pat-
ent. Upon the hearing this court dismissed the bill. The supreme


