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. . The crime with'which the petitionerischarged is not; in myopin·
ion,punisb;able under any statute of the United States applicable
. to the placeln question, and jurisdiction cannot be 'entertained in
this court. The petitioner must, therefore, be discharged, and it is
so ordered.

SEELEY v. KANSAS Ol'.rY STAR 00.

(OIrcuit Court, W. D. Missouri, W. D. January 27, 1896.)
PRACTICE-DEPOSITIONS TAKEN IN STATE OOURT.

Depositions taken to be used in an action in a state court, whIch has
been discontinued, cannot be uscd in an action afterwards brought in a
federal court between the same parties for the same cause of action, al-
though the state practice allows depositions taken in a pendIng suit to be
used in a renewed suit between the same parties for the same cause.

Leon Block, for plaintiff.
Wash. Adams and Beebe & Watson, for defendant.

. PHILIPS, District Judge. The plaintiff heretofore brought suit
against the defendant in the circuit court of Jackson county, Mo.,
for the same cause of action, in substance, for which she sues in the
pending action in this court. During the pendency of. the cause in
the state court the defendant proceeded, under the state statute,
to take depositions therein at various points named in the notices.
It does not appear that the plaintiff appeared and cross-examined the
witnesses. After the depositions were filed in the proper clerk's
office, the plaintiff voluntarily dismissed her suit, and thereafter
brought the present suit in this court. It does not appear that to
this action the defendant has yet made answer, owing to the pendency
of some dilatory.motions. It has filed in the clerk's office of this
court said depositions. The plaintiff moves to strike these deposi-
tions from the files for the reason that they were not taken in this
proceeding, and in conformity with the federal statutes. The rule
of practice in the state court, independent of any statute regulating
the matter, would entitle the defendant, where the depositions were
taken in a then pending suit between the same parties; with the
opportunity of cross-examination, to flle, and read in evidence in a
renewed suit on the same cause of action, such depositions, after giv-
ing notice to the opposite party of the intention to so use the same.
Tindall v. Johnson, 4: Mo. 113; Samuel v. Withers, 16 Mo. 532; Cab-
anne v. Walker, 31 Mo. 274; Parsons v. Parsons, 45 Mo. 265. BuHt
isa well·settled rule of construction in the federal courts that, not-
withstanding the provisions of section 914, Rev. St. U. S., conforming
the proceedings in civil cases "as near as may be to the practice,
pleadings and forms and modes of proceeding existing at the time
in like cases in the courts of the state," the provisions of the state
statute, and the usage which obtains in state courts, will not be fol-
lowed in the federal courts either where they conflict with positive
provisions of the federal statute, or where the latter prescribed the
method of procedure in the given particular. King v. Worthington,
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104 U. S. 44; Ex parte Fisk, 113 U. S. 713, 5 Sup. Ct. 724; Randall
v. Venable, 17 Fed. 162. So, in the matter of the competency of wit-
nesses, the mode of examination, the production and admissibility
of evidence, the federal courts are not bound by the rules and usages
that obtain in the state courts. Whitford v. Clark Co., 119 U. S.
523, 7 Sup. Ct. 306. Congress has legislated directly upon the sub-
ject of the mode of proof in the trial of actions at common law. Rev.
St. U. S. § 861, declares:
"The mode of proof in the trIal of actIons at common law shall be by oral

testimony and examInation of witnesses in open court, except as hereinafter
provided."
The only exception applicable to the case at bar is found in section

863, which provides that:
"The testimony of any witness may be taken in any cIvil cause pendIllg

in a district or circuit court by deposition de bene esse, when the witness
lives at a greater distance from the piace of trial than one hundred miles
or is bound on a voyage to sea, or Is about to go out of the United States, or
out of the district in which the case is to be tried, and to a greater distance
than one hundred miles from the place of trial, before the time of trial, or
when he is ancient or infirm."
From these provisions it is observable that the prescribed mode

of making proof through the testimony of witnesses must be by
oral testimony in open court, with the exception that the witness'
testimony may be taken in the canse at the time "pending in" the
United States circuit court. It is furthermore to be observed that
while, under the state statute and practice, such deposition may be
taken, no matter where the witness lives at the time of the taking,
and regardless of his intention or condition, as further provided in
the section last above quoted, under the federal statute it can only
be taken when the witness, at the time of taking, lives more than
100 miles from the place of trial, or is about to depart from the juris-
diction of the court, or is ancient and infirm. Curtis v. Railway Co.,
6McLean, 401, Fed. Cas. No. 3,501; Dreskill v. Parish, 5 McLean, 241,
Fed. Cas. No. 4,076; Ex parte Humphrey, 2 Blatchf. 228, Fed. Cas.
No. 6,867. Section 865, same statute, specifically prescribes where
such deposition shall be filed, and that it shall remain under seal until
opened in court. The only provision found in the federal statute
authorizing the employment of depositions taken under a state
statute for use in the state court is found in section 867:
"Any court of the United States may, In its discretion, admIt in evidence in

any cause before it any deposItion taken in perpetuam rei memoriam, which
could be so admissIble In a court of the state wherein such cause Is pending
according to the laws thereof."
I have been unable to find an instance where a deposition taken

inter partes, under the state practice, for use there, has been em-
ployed by either party in a trial in the federal courts, except in the
instance authorized by said section 867. See McClaskey v. Barr, 47
Fed. 155. The court, in its opinion in that case (page 165), cites sec-
tion 858, Rev. St., as authorizing the admission of the depositions.
This is evidently a derical error, as section 858, in such connection,
applies to "the competency of witnesses," and not to the mode of
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obtaining proof for the trial, which is prescribed in subsequent sec-
tions of the statute. It has heretofore been repeatedly held that
depositions not taken in conformity with the provisions of said sec-
tion 863 could not be read in evidence; And it was clearly not
within the contemplation of the statute, as it was framed, taking
sections 861 and 863 together, that depositions taken under a state
statute, for use in the state court, could be admitted on a trial in the
federal courts. While the manner of taking depositions in actions
pending in the United States courts, both at law and in equity, in
addition to the provisions and methods theretofore existing, has been
extended by act of congress (27 Stat. 7) so as to permit a party to
take thein, "in the mode prescribed by the law of the state in which
the courts are held," it goes only to the mode of taking, without in
any. degr.ee touching or enlarging the limitations under which a
deposition may be taken and used in the federal courts. Motion
sustained.

NEW YORK SECURITY & TRUST CO. v. EQUITABLE MORTGAGE CO.
(HOLDEN, Intprvener).

(Cir<;uit Court, W.D. .Missouri, W. D. January 27, 1896.)
EQUITY PRAOTIOEc.....ANCILLARY REOEIVERSHIPS-PROOF OF CI,AIMS.

Receivers of a Missouri corporation were appointed by the circuit court
for the Southern district of New York, at the suit of a New York corpora-
tion. The same persons. were appointed ancillary receivers by the cir-
cuit court in MiSSOUri, where the principal part of the business of the cor-
poration had been transacted; the order for their appointment containing
a direction to appoint an agent in Missouri to receive service of process,
notices, etc., with which the receivers complied. Subsequently, a cred-
itor residing in Missouri applied to the citcUlt court there to determine the
existence and amount ofa claim against the Insolvent cOrPoration, aris-
ing out of transactions which took place'in Missouri. Held that, although
the New York court was the court of primary jurisdiction, and was the
proper tribunal to pass upon the distribution of the fund In the receivers'
hands, the Missouri comi would not dismiss the creditor's application, but
would entertain it, at least so far as to determine the existence and
amount of his claim, without requiring him to resort to a foreign jurisdic-
tion to prove. the same.
W. C. Scarritt, for intervener.
Karnes, Holmes & Krauthoff, for receivers.

PHILIPS, District Judge. The complainant in the original bill
in this caseisa New York corporation, and the defendant therein
is a Missouri corporation, located at Kansas City, in this district.
The chief business of the latter company was to loan money upon
real-estate security, issuing what are known as "debenture bonds,"
secured by real-estate mortgages, which it negotiated, guarantying
payment thereof. These loans were principally secured on lands in
Missouri and adjoining Western states. While the company had
an office in the city of New York, where its president and other of-
ficers had a situs, its actual business, within the contemplation of
its charter, was conducted here, through its agents and representa-
tives. Yet, as is quite customary with such concerns, when its of-


