
SNEED 'lJ. SABINAL MINING &: MILLING CO. 493

that he is a holder for value." Pana v. Bowler, If)7 U. S. 542, 2 Snp.
Ct. 704, and cases cited. Or,a8 it is stated in King v. Doane, the
question whether the plaintiff did or did not give value, without
notice, "must be considered with reference to the established rule that
if, in an action by an indorsee against the maker, a negotiable note
is shown to have been obtained by fraud, the presumption, arising
merely from the possession of the instrument, that the holder in good
faith paid value, is so far overcome that he cannot have judgment
unless it appears affirmatively from all the evidence, whether pro-
duced by the one side or the other, that he, in fact, pmchased for value.
* * * In the case supposed, he must show' that he paid value.
That fact being established, he will be entitled to recover, unless it is
proved that he purchased with actual notice of the defect in the title,
or in bad faith, implying guilty knowledge or willful ignorance."
That is to say, in the cases supposed, the indorsee of a note must
prove that he paid value, but he is not required, besides, to overcome
a presumption against him, and certainly not to remove from his
title a taint of suspicion. The inquiry is one of fact, to be determined
by the preponderance of the evidence, unaffected by legal presump-
tion one way or the other; and the reason the burden of proof is e'dSt,
contrary to the rule of pleading, upon the indorsee, is, as we suppose,
because, if he was a good-faith purchaser, he has peculiar, if not
exclusive, knOWledge of the fact, and to find evidence of the contrary,
if true, would be difficult and often impossible for the defendant
in the action.
A third instruction, given at the request of the defendants in error,

we have not considered critically; but, if not in any respect distinctly
erroneous, it is objectionable because it confuses different theories
of defense.
The judgment below is reversed, and the case remanded for a new

trial.
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ALTERATION OF NOTE-MATERIALITY.
When a note is given by a corporation, payable to the manager's wife,

for money due him for salary, and for expenditures made in behalf of the
company out of funds represented by bim to have belonged in part to the
wife, an alteration of the note so as to make it payable to the manager
himself is a material one.

In Error to the Circuit Court of the United States for the Northern
Division ofthe Northern District of Illinois.
Assumpsit by the plaintiff in error, John R. Sneed, as the indorsee of a

promissory note, whereby on the 6th day of March, 1888, at Ohicago, as it
Is averred in the declaration. the defendant in error promised to pay to the
order (If J. W. Provard on or before September 6, 1888, the sum of $7,000,

I Rehearing pending.
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tor value received, at the. State National Bank, E1 Paso, Tex., with interest
at the rate' of6 per cent. per annum 1lntfl paid. It Is further alleged that
Provard. on the day of Its date, indorsed the note to Joseph G. Fuller, who
Indorsed it tq George C. Hunt, who indorsed it to the plaintilf in. error.
At the trial, which, by agreement in WJ;iting, was had before the court with-
out a jury, it was stipulated that all special pleas filed, and the replications
thereto, be considered withdrawn, and "that the cause proceed under the
general issue, with the privilege to the defendant to prove defenses there-
under with. the same e1fect as if special pleas had been filed." Excepting
slight verbal changes, not alfecting the sense, the court made the following
special finding of facts and statement of legal conclusions: On the 6th day
of March, 1888, the board of directors of the sabinal Mining & Milling Com-
pany held a meeting at its office in Chicago, Ill. J. W. Provard, who was a
stockholder,director, and manager of the company, reported at the meet-
ing that he bad expended in and about the management of the company's
business In MeXico, where its mine was located, a large sum of' money. He
stated that the company then owed him on account of expenditure,' and for
his salary, the sum of $7,000, and requested that the company give its note
at six months for that amount. Directors Finn and James objected to giv-
ing Provard a note. Provard stated to the .directors that, of the money
expended'by him, a part belonged to his Wife, Mrs. E. N. Provard. and he
therefore requested that the note be drawn in her favor. The attorney of
the company, who was present with the board, drew up the note required
by Provard,bearing date March 6, 1888, due six months·after date, with six
per cent. interest per annum, payable at the State National Bank of EI
Paso, Tex., with the name of E.. N. Provard as the payee. Thereupon the
note was dUly signed by the company, by John N. Dunphy, president, and
E. J. Woodward, secretary, both of whom were present at the meeting.
John N. Dunphy was one of the directors of the company. Immediately
after the note was signed, it was delivered to J. W. Provard. Mrs. E. N.
Provard was not present. On the back of the note is found the following
indorsement: "Pay Joseph G. Fuller. J. W. Provard," Below the name
''Provard,'' the names of Joseph G. Fuller and George C. Hunt appear.
The note was olfered in evidence by the plaintllf, J. R. Sneed. The note in
question, after its delivery to said J. W. Provard, was altered by changing
the payee's initial letters "E. N," to "J. W.," so that the note, as olfered in
evidence, is payable to J. W. Provard. instead of E. N. Provard, as origi-
nally made and executed. The alteration was made by or at the instance
and request of Provard, within an hour after the note had been delivered to
him, and before the board of directors had finally adjourned. When the
alteration was made, some of the directors were present in the room where
the note was changed. John N. Dunphy, the president of the company, was
,not present when the note was altered, and was not aware of the change
:until some months afterwards. Neither the directors, as a body, nor any
of the officers of the company, consented to the alteration at any time.
iAfter the change was made, one of the stockholders and directors of the
company, Mr. James, then present at the meeting, was opposed to the exe-
cution of the note, and was not satisfied therewith until Provard indorsed
upon the note, "I hereby waive all claims against Lightwood and James as
stockholders,"-Lightwood and James being stockholders of the company.
"From the facts found, the court found, as a conclusion of law, that the
note had been materially altered by J. W. Provard, or by some person at
his instance and request, but that the alteration was not fraudulently
made."
It is contended in support of the appeal: (1) That Pigot's Case, 11 Coke,

27. and the long line of English and American cases which followed its
harsh rule, have become fossils or curiosities of the law, which have been
superseded by the doctrine of later decisions that each case must stand
upon its own facts, and be determined bY "the application of that more
enlightened spirit which recognizes that the sole object of judicial investi-
gation is to ascertain the right, and then ellforce It." Kountz v. Kennedy,
63 Pa. St. 190; Foote v. Hambrick, 70 Miss. 157, 11 South. 567. (2) That
, the facts of the present case require a modified application of the general
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,rule, because the matter was not complete, and ,the directors' meeting st1ll
'In session, when, immediately after the' signing, and before dellvery of
the note to the payee, the alteration was made, in the presence of the
directors, by one of their number, who was the manager of the company.
Bingham v. Reddy, 5 Ben. 266, Fed. Cas. No. 1,414; Nicholson v. Combs,
90 Ind. 515; 2 Pars. Notes &, B. 513; Matson v. Booth, 5 Maule & S. 223,
226. (3) That, if no alteration had been made, J. W. Provard might have
brought suit upon the note in his own name (Insurance Co. v. Allen, 116
Mass. 398; Huntington v. Knox, 7 Cush. 371; Garland v. Reynolds, 20 Me.
45; Railway Co. v. Benedict, 5 Gray, 561; Bank v. Rice, 107 Mass. 37;
Ford v. Williams, 21 How. 287; New Jersey Steam-Nay. Co. v. Merchants'
Bank, 6 How. 380; Milliken v. Telegraph Co., 110 N. Y.403, 18 N. Eo 251; Ames
v. Railroad Co., 12 Minn. 412 [Gil. 2U5]; Nave v. Hadley, 74 Ind. 155; Oelrichs
v. Ford, 21 Md. 489), notwithstanding the wife furnished part of the
money which entered into the consideration (Manufacturing Co. v. Fletcher,
61 Md. 288); oral proof being admissible to show the real principal, though
his name be not disclosed in the contract (Guano Co. v. Holleman, 12 Fed.
61; Baldwin v. Bank, 1 Wall. 234; Brooks v. Minturn, 1 Cal. 481; Ruiz v.
Norton, 4 Cal. 355; Belohradsky v. Kuhn, 69 Ill. 547). And (4) that, not
changing the legal effect of the instrument, nor possibly affecting any right
of the maker, the alteration is immaterial. Caldwell v. Meshew, 44 Ark.
564; Rand. Com. Paper, § 161; Tied. Com. Paper, § S8; Ryan v. Bank, 148
Ill. 349, 35 N. E. 1120; Holland v. Hatch, 15 Ohio St. 464; Magers v.
Dunlap, 39 Ill. App. 618; Shepard v. Whetstone, 51 Iowa, 457, 1 N. W. 753.
In support of the contrary contention-that the alteration was a material
one-are cited 2 Daniel, Neg. lnst. § 1373; Robinson v. Berryman, 22 Mo.
App. 510; Haskell v. Champion, 30 Mo. 136; Bank v. Fricke, 75 1\10. 179;
Horn v. Bank, 32 Kan. 521, Pac. 1022; Bell v. Mahin, 6\) Iowa, 408, 29 N.
W.33l.
Moses, Pam & Kennedy, for plaintiff in error.
Milton I. Beck, for defendant in error.
Before WOODS, JENKINS, and 'SHOWALTER, Circuit Judges.

WOODS, Circuit Judge, after making the foregoing statement, de-
livered the opinion of the court.
The sole question is whether the alteration found to have been

made in the note declared on was material. It is clear upon the find- ,
ing that it was unauthorized. The president of the company was
not aware of it for months afterwards, and neither the directors, as a
body, nor any officer of the company, ever consented to it. Provard
was himself a director and the manager, but. by reason of his rela-
tion to the transaction, had no more authority to alter the note in a
material particular than he had, in the first instance, to execute it.
Having an adverse interest, he could not represent the company. We
know of no case in which it has been considered that an alteration
was immaterial whereby the name of one person had been substituted
for that of another as the payee of a note or bill. "Any change in
the personality, number, or relations of the parties is, as a general
rule, a material alteration." 2 Daniel, Neg. !nst. § 1387. That the
alteration in question was material is obvious. The note was given,
it may be inferred from the finding, for money claimed by Provard
to be due him upon salary as manager, and for expenditures in the
management of the company's business; but how much was for sal-
ary, and how much for outlay, does not appear. He stated at the
time that a part of the money so expended belonged to his wife. It
was therefore important to the company that the note should be made
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to the wife. Otherwise her claim would be at large, and,
.thongh included in a note to the husband, might be set up by her as an
independent or separate cause of action against the company. The
alteration is one which, unexplained, must be regarded as material,
and in the facts found there is no excuse for it.
lt is urged that the note had not been delivered, bUt, if that be con-

ceded, it does not help the case. The delivery to Provard was, as we
suppose, delivery to the wife, for whom he took it; but, if not, then
by reason of the alteration, the note never became obligatory. In-
trusted with the note for the purpose of delivering it to the payee
named, he could not, by an unauthorized substitution of his own name
as payee, convert it into a valid obligation to himself. The judgment
below is affirmed.

MARSTON et al. v. UNITED STATES.
(Circuit Court of Appeals, Seventh Oircuit January 6, 1896.)

No. 262.
1.. OONSULS-FEES-REV. ST. § 2687.

A United States consul, who is entitled to retain fees collected by him
during any year, up to a fixed limit, and who is removed from office dur-
ing the course of a fiscal year, is not entitled to retain all the fees then
collected, up to such limit, but, under Rev. St. § 2687, only such part' of
the total annual allowance as is proportioned to the part of the fiscal
year during which he has held office.
SAME.
One M. was consul at Malaga, !.lnd had supervision of a consular agent
at Alweria, whose compensation was limited to $1,000 per annum, out of
the fees collected by him. Between the commencement of a fiscal year
on July 1, 18lJO, and October :.!(), 18lJO, .when 1\1. was removed from office.
the consular agent collected $1,665, Out of which he retained $1,000, and
remitted $665 to M. 'The consular agent remained in office through the
whole year, and earned his full salary. Held, that M. was entitled to a
pro rata share, for the time between JUly 1st and October 26th, of his
annual compensation out of the fees, which was limited to $1,OOO,-such
share amounting to $322.2:.!,-and was accountable to the government for
the residue of the sum received from the ('onsular agent, with interest
from the time he actually received a demand therefor from the govern-
ment.
Error to the Circuit Court of the United States for the Northern

Division of the Northern District of Illinois.
This was an action by the United States against Henry C. Marston

and others,who were sureties upon his official bond as consul at
Malaga. Having been in the consular service before, at Mauritius,
he was transferred to Ma'aga in 1880, and remained in charge there
until tb,e 26th day of October, 1890, when he was removed by the
appointment of a successor. As consul at Malaga, he had supervision
and was entitled to compensation for'superintending the collections
of consular fees at Almeria and Marbella, and the present dispute is
over the sum of $1,665, collected at Almeria after J:une 30, 1890, and

October 27th of that year. By written stipulation the case
was tried by the cO'ui'twithout the aid of a jury, and on June 29,
1895, the following opinion and findings were entered (SEAMAN,
:District Judge):


