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the board of tax commissioners (called in the statement of facts the
"State Board of Equalization") or any authority known to the law
made the on the property described. I do not well see
how, upon the document filed by appellee, as shown in this record,
any decree against appellants can besuppocted.
In the averments of the answer stricken out by the court, appel-

lants stated, in SUbstance, that the property in question lay across the
state line, very much the larger portion being in Kentucky. Their
proposition is that a valuation or assessment by the Indiana board
of tax commissioners upon a piece of real estate which crosses the
territorial limit of Indiana is void. Assuming that part of the tract
here in question is in fact in Kentucky, then there was no valuation
or assessment on the other portion, and the alleged tax is void. On
the other hand,while the taxing authority mUloit oftentimes, in order
to identify a tract of land for purposes of assessment, determine for
itself where the state line is, yet such determination is not, and from
the nature of the case cannot be, conclusive. It is out of the ques·
tion to say that a taxing agent deriving authority from Indiana can
fix a tax lien on bud in Kentucky, or that the status of a piece of
land, as being in one state or the other, is conclusively determined
by the of any taxing agent in either state. The ruling of the
board of tax commissioners upon its own jurisdiction is not conclu-
sive. I tl;1ink appellants were entitled to a hearing upon their aver-
ment that land on the southern side of the state line was considered
in the assessment. Railroad Co. v. Backus, 154 U. S. 435, 14 Sup. Ct.
1114, seems to sustain this view of the case.

SULLIVAN v. COLBY.
(Circuit Court of Appeals, Seventh Circuit. January 6, 1896.)

No. 247.
1. RECEIVERS-I;NTERFERENOE WITH POSSESSION. .

A court. ofequ!ty may enter a rule requiring one to show cause why he
should not surrender to a receiver appointed by it certain real estate, and
tpay on the hearing determine and enfurce the rights of the receiver
against the party accused of interference with his possession or manage-
men,t, unless the answer should set up some right or title of which a trial
by jury is claimed.

2. ESTOPPEL BY RECORD-ADMISSIONS IN PI,EADING.
Any confession or admissi()n. made in pleading in a court of record,

whether express, or implied from pleading over without a traverse, will
preclude the party from afterwards contesting the same fact in any subse-
. quent suit with his adversary, 'though there Is no adjudication upon the
point.

a. ESTOPPEL BY PLEADINGS-INCONSISTENT POSITIONS.
Where one, in a pleading, bases his right to possession of land on the

ground that a lease to him has not .ret expired, and his adversary accepts
this as an assurance that his possession will not become hostile to the lat-
ter's title, and that It cannot, except upon an open change of his attitude,
become adverse, he cannot thereafter claim title by adverse possession.

, ESTOPPEL-IGNORANCE OF FACTS.
Ignorance or mistake, if it arises from CUlpable· negligence, will not pre-

vent an. estoppeL



SULLIVAN V. COLBY. 461

6. WEIGHT OF EVIDENCE-WITHDRAWAL OF QUESTION FROM JURY.
When the truth of the matter is so manifest upon the entire evidence
that it will be the plain duty of the court to set asIde any verdict to the
contrary, it Is proper, by a peremptory instruction, to withdraw the ques-
tion from the jury.

6. DECLARATIONS AS TO TITLE-EsTOPPEL.
Where one's possession of a tract is of the whole, as a single body 01

land, so that an unqualified declaration or claim by him in respect to hill
possession 01' of a part by necessary implication includes the
whole, an estoppel in pais arising out of such declaration extends to the
whole of the tract, in the absence of facts In evIdence limiting its scope.

In Error to the Circuit Court of the United States for the Northern
Division of the Northern District of Illinois.
This was an action by Charles L. Colby against Cornelius Sullivan.

There was a judgment for plaintiff, and defendant brings error. Af·
firmed.
Richard Prendergast, for plaintiff in error.
J. L. High and H. W. Booth, for defendant in error.
Before WOODS, JENKINS, and SHOWALTER, Circuit Judges.

WOODS, Circuit Ju!ige. The question presented by this appeal
is whether the court erred in directing a verdict for the defendant in
error, who was the plaintiff in the action. The oral argument left
us in doubt, but a fuller study of the case has brought us to the con-
clusion that the instruction was justified. The action was in eject-
ment for the recovery of a tract of land, containing about 100 acres,
in the S. i of section 25, .at Riverside, Ill., owned prior to March, 1872,
by David A. Gage, and by him conveyed, with other lands, by deed,
which was filed for record March 12, 1872, to the Riverside Improve-
ment Company. That company caused the land to be platted, and
the plat to be recorded, as the Third Division of Riverside, but it is
agreed that the land has remained inclosed as a single tract, with-
out marks upon th,e ground to blocks, ,lots, or streets. and
that streets have not been opened upon it. The Riverside Improve-
ment Company, and its grantees, the Riverside Water & Gas Works
Company and the Chicago & Great Western Railroad Land Com-
pany, executed to different parties trust deeds and mortgages of va-
riou810ts of the division, including the lots constituting the laud in
controversy; and by sales upon foreclosure and other mesne convey-
ances, the title became duly vested in Charles L. Colby, thp plaintiff
in the action. Under the general i8sue the plaiutiff in error, Cor-
nelius Sullivan, endeavored to establish title in himself to the entire
tract by reason of adverse possession for twenty years, and to a part
of the land by proof of possession under color of title and payment of
taxes for seven yearG or more before the action was brought. The ac-
tion was commenced in December, 1892, and upon the proof, which
upon this point is not without conflict, it seems probable that in the
fall of 1872 Sullivan inclosed the land by building or rebuilding a
fence upon one side of it,-the land being worth at that time from
$1,500 to $2,000 per acre,-and that since that time he has been in
possession, asserting, as a number of witnesses have testified, an un-
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defined ownership or interest in the land, though, upon his own tes-
timony, the probability is that when he took possession he
made no pretense of ownership, and had no intention of asserting or
of acquiring any interest, unless it was a leasehold or mere license.
He had no other right, and knew that the land had been sold by Gage
to the improvement .company. There is evidence, too, of an arrange-
ment, or consent of that company, that Gage should remain in pos-
session until the land was required for improvement in Hccordance
with the company's scheme, and that he did continue to use the land
in connection with an adjacent farm until August, 1872, when he sur-
rendered controlto Sullivan, who theretofore had been in his employ,
and to whom he was considerably indebted. If there· was not an
actual transfer of possession by one to the other, it is certain that
Sullivan's possession immediately .followed that of Gage, and that,
in constructing the fence put upon the land in dispute, he used lum·
ber taken from fences on the adjacent farm leased of Gage, of which
he obtained possession at or near the time when he assumed control
of this land. Unless it was under or by permission of Gage, his en-
try upon the land was without justification or pretense of right. It
was vacant property, where cattle and horses-his own, with oth-
ers-were wont to run ; "and in order to keep my horses there
straight," he testified, "and improve the country, f erected a fence
there, because nobody claimed to own it. It was no man's property,
and I thought I would take care of it, as long as I didn't see anybody
else that wanted it." But as he also testified, and in some measure
was corroborated by other witnesses, to the effect that he took pos-
session under a claim of title, and ever since has asserted exclusive
ownership, it is conceded that if the case turned upon the inquiry at
what time, and under what assertion of right, he the ques-
tions should have gone to the jury. I

Upon other facts, now to be stated, the court below deemed Mr.
Sullivan estopped to assert adverse possession or ownership of the
property. In 1874 Alpheus C. Badger brought, in the circuit court
of Cook county, a bill for the appointment of a receiver of the Chi·
cago & Great Western Railroad Land Company, which tben held
the title to the premises conveyed by Gage to the Riverside Improve-
ment Company, subject to various mortgages and trust deeds, for
the foreclosure of which suits were instituted about the same time in
the same court. William D. Kerfoot was appointed receiver, upon
Badger's bill, which was brought for the protection of mortgage bond-
holders, to whose rights Colby, the defendant in error, succeeded by
purchase. The bills for foreclosure and the Badger bill were consol-
idated by order of the court, and heard, in 1877, as one cause, under
the title of "Peck et al. v. The Chicago and Great Western Railroad
Land Company et al."; and, under the decrees of foreclosure therein
rendered, the lots comprising the land in controversy were sold by a
special commissioner, Clarence I. Peck purchasing most of them in
behalf of the complainants in the Peck suit. In October, 1880, when
the period of redemption from the sale was about to expire, the re-
ceiver, Kerfoot, at the instance of Peck, filed in the court a petition
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against Sullivan, describing the portions of the land in controversy
covered by Peck's certificate of purchase, and alleging that Sulli-
van had taken possession thereof, and had fenced and was holding the
same, notwithstanding a demand by the petitioner for possession,
which, it was charged, was an interference with the receiver in the
discharge of his trust. Upon this petition the court granted a rule
upon Sullivan, October 4, 1880, to show cause on the next Monday
why he should not surrender to the receiver the real estate described
in the petition. The petition was entitled, and the rule was entered
in the case of, "Badger. v. The Chicago and Great Western Railroad
Land Company;" and under that title Sullivan, at the required time,
filed a sworn answer, setting up: (1) That he had not been served with
process, or in any way made a defendant, and was advised that the
court had no jurisdiction to enter the rule, or to pass upon the ques-
tion between him and the parties or the receiver. (2) That the re-
ceiver has no title to the premises. (3) That none of the parties has
title thereto. (4) "That in the year 1873, prior to the commencement
of this suit, one David A. Gage was the owner of the land in ques-
tion, and at said time said Gage was indebted to this respondent in
a large sum of money ($2,000 or thereabouts), and, being unable to
pay said debt, the said Gage gave to this respondent a lease of the
property in question at a reasonable rent per annum,-said rent to
be applied to the extinguishment of said indebtedness,-and the leal'le
was to continue until said indebtedness was fully paid." "This re-
spondent says that he is ignorant of the exact amount of land claimed
by said receiver, but that at a reasonable rent per annum for the
same, to wit, $100 per annum, said debt has not been paid. Respond-
ent further says that said lease above mentioned was accepted by him
from said and in pursuance of the same he entered into pos-
session of said premises at the time, and has been in undisputed pos-
session of the same ever since." And (5) "that said receiver has never
been in possession of said property, and has not laid claim to the
same, to his knowledge, until within the last few weeks." The mat-
ter was disposed of by an order of the court entered October 20, 1880,
of the tenor following: "On reading and filing the answer of Cornelius
Sullivan, it is ordered that the rule on him to show cause, heretofore
entered herein, be, and the same is hereby, discharged."
In behalf of the plaintiff in error, it is insisted that these proceed-

ings do not constitute an estoppel of record, for the reasons-First,
that the court had no jurisdiction to entertain the petition of the re-
ceiver; and, second, that it does not appear but that, the lack of ju-
risdiction being conceded, the court discharged the rule without con-
sidering the merits of the petition, or of the fourth clause of the an-
swer, and that there is no estoppel in pais, because the answer was
filed under the mistaken belief that the petition described and had
reference to another tract of land, known as the "Badger Farm," of
which he was in possession at the time. We entertain no doubt of
the power or jurisdiction of a court of equity to enter such rules, and
upon the hearing to determine and enforce the rights of the receiver,
against a party accused of interference with the receiver's possession
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or management, unless, in his answer to the rule, he should set up
.some right ()r title of which he had and should claim the right of trial
'by jury, in which case, as we suppose, the rule would be discharged
without any attempt to determine or adjudge the truth of the an·
swer. But an adjudication upon matter alleged in a proceeding or
pleading in a court of record, it would seem, is not necessary to create
an estoppel against a contrary or inconsistent assertion in any subse·
quent suit with the samt> adversary, or his privies in estate or in law.
"Any confession or admission made in pleading, in a court of record.
whether it be express, or implied from pleading over without a trav-
erse, will forever preclude the patty from afterwards contesting the
same fact in any subsequent suit with his adversary." This is the
definition of "estoppel bymatter of record." Bouv.LawDict. (11th Ed.) ;
Com. Dig. There was in this case no traverse by the receiver, or by
any party, of the facts alleged in the answer; and the legitimate if not
necessary conclusion, from the face of the record, accords with the
uncontradicted evidence upon the point, that the receiver and other
parties in interest were content with the statements or admissions
of the answer, since they removed all question of adverse possession,
'and on that ground acquiesced in a discharge of the rule. The an-
swer showing no other ground which was tenable, it must be pre-
sumed that tlie court proceeded upon that ground. The case there-
fore comes within the rule declared in the recent case of Davis v.
Wakelee, 156 U. S. 680, 689, 15 Sup. Ct. 555, where it is said:
"It may be laid down as a general proposition that 'where a party assumes

a certain position in a legal proceeding, and succeeds in maintaining that
position, he may not thereafter, simply because his interests have changed,
assume a contrary position, especially if it be to the prejUdice of the party
who has acquiesced in the llosition formerly taken by him."
Our conclusion, therefore, is that there was a complete estoppel

of record the by the plaintiff in error of any prior
right or interest in the lan<i, different from the right then set up in
his answer. Butthe estoppel of record, being technical and subject
to strict construction, does not in itself· extend, as we suppose, be-
yond the lots describedi,n the petition of the receiver, and, as a por-
tion of the land in dispute was not included in that description, does
not dispose of the entire controversY.
This brings, us to, the position asserted at the hearing by counsel

for the plaintiff ip error, that, if there is any estoppelin the case, it is
not,of record, but an estoppel ,in pais, and that essential elements of
Fluch an estoppel are We are of opinion, however, that
tbe evideQce o! such an estoppel is ample, and, in every essential par-
ticular, conflict. ,for the pUrpose of this proposition, it
maybe assumed, though ,not necessarily, that the order of the court
discharging Sullivan from th'e rule to show cause was not based upon
'the fourth clause ofhis answ:er, anQ that for that reason a strict es-

of reeordIs.notl!lho-Wn. Th'e fact remains ,that the answer,
,with the added sanction of ap oatl:1, was filed.. It was the duty of
SuJlivan to define his position, 'and, when so defined, it was
',the privilegepf the receiver and ?ther parties interested to count
"upon his abiding by it. Even without evidence directly to the
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the fair inference would be, and so is the uncontradicted evidence,
that they did accept the answer as an assurance that the possession
of Sullivan was not hostile to their title, and could not, except upon
an open change of his attitude, become adverse. The attempt was
made by Sullivan to testify that he did not know the contents of the
receiver's petition, and supposed that he was called upon to answer in
respect to his possession of the Badger farm, .and so it is urged that
he ought not to be precluded by a mistake. If, under the circum-
stances, he was in fact mistaken, it was the result of gross and in-
excusable negligence, the consequence of which should be borne by
himself, rather than by those who were lulled thereby to sleep upon
their rights. Smith v. Newton, 38 Ill. 230; Hill v. Blackwelder, 113
Ill. 283; Rice v. Bunce, 49 :Mo. 231; Raley v. Williams, 73 Mo. 310;
Beardsley v. Foot, 14 Ohio St. 414. "The rule has sometimes been
stated," says Pomeroy, "as though it were universal, that an actual
knowledge of the truth is always indispensable. It is, however, sub-
ject to so many restrictions and limitations as to lose its character
of universality. It applies in its full force only in cases where the
conduct creating the estoppel consists of silence or acquiescence. It
does not apply where the party, although ignorant or mistaken as to
the real facts, was in such a position that he ought to have known
them, so that knowledge would be imputed to him. In such case
ignorance or mistake will not prevent an estoppel. Nor does the
rule apply to a party who has not simply acquiesced, but who has
actively interfered, by acts or words, and whose affirmative conduct
has thus misled another. Finally, the rule does not apply, even in

of mere acquiescence, when the ignorance of the real facts was
occasioned by culpable negligence." 2 Pom. Eq. JUl'. § 8Sl9. But
that Sullivan did not suppose that he was answering concerning his
possession of the Badger farm, instead of the land in controversy, is
demonstrated by his own testimony in response to questions of the
court, which we quote:
"The Court: When did the city take possession'! A. The city turned the

Gage property over in trust to George 'l'aylor. Q. When'! A. 1873. Seme
time in 1873. Q. You said a moment ago that you didn't know that that
part of Mr. Gage's farm didn't belong to :\lr. Gage until the city took pos-
session. When was, that? A. Until George Taylor- Q. But when was
that,-in 1874? A. Yes, sir. Q. Then you found out that the Badger farm
wasn't Gage's, but Badger'S? A. Yes, sir; that the Badger farm wasn't
Gage's. but belonged to Mr. Badger. But I still retained, still kept In pos-
session of, Badger property, because Mr. Gage made a deal with me
at the time that he sold me the horses. Q. Did you know about that at that
time? A,. No; I didn't know until there was a suit brought, and somebody
trledto dispossess me; Q, When was that? A. 1873 or 1874. Q. Then
you kneW it WitS Badger's1 A. Yes, Sir. Q. Did you know it wasn't Gage's
after, that: A. Yes, sir; I knew it wasn't Gage's after that. Q. You knew

you. had no right to it under Gage's lease 'IA. There was nobody came
to take possession- Q. Didn't you know that you had no right under your
lease from Gage? A. I didn't know that I had no right'under Gage's lease.
I thought I had a, right: under Gage's lease until some time that some-
body came to claim the property. Q. Did you tbink that this was a case of
Badger try'ing to get possession of the property·l. Did you think this case
in which you filed your answer was a case of Badger trying to get poSses-
sion of ,the property? ,A. No, sir; 1 didn't.l thought Whim. I filed tbat

v.71F.noA-30
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tb,at It was a case of somebody, but I wanted to. be retained In that

propeliY. untll I had what I considered my whole indebtedness ot$2,000
out of It. 'Q. But you knew that Gage had no right In it when you flIed
this answer? A. I didn't know that Gage had no right in it until it was
proved. whether they had or not. Q. Didn't yoU just say, a few moments
ago, that you found out in 1874 that Badger owned that property, and that
Gage had no right to it? A. I found out that somebody owned it, and that
it was not a part of the Gage property that he turned over to me. Q. In
1874? A. I don't know. I found out something about it. Q. How did you
come to make this affidavit that you held under Gage? This affidavit is six
or eight .years afterwards? A. Yes, sir; I understand. I made that am-
davit because I considered that- Nobody came and claimed it until that
time, and I didn't know whether these parties owned it or not; and I
considered that the equivalent that Mr. Gage gave me for my $2,000, the
money that he owed me, was not sufilcient in the brood mares that he
turned over, and the small time that I had the farm. Q. You knew, Mr.
Sullivan, that you would not have a right to hold Badger's property for a
debt that Gage owed you? A. Certainly I knew it; lUl soon as it was

that Badger owned It. Q. Why did you make this affidavit that you
leased this property? A. I thought that I had a right to hold it until it was
determined who owned the property."
The truth of the matter was so manifest, upon the entire evidence,

that it would have been the plain 'duty of the court to set aside any
verdict to the contrary; and, that being so, it was not improper, by a
peremptory instruction, to withdraw the question from the jury. So
it has often been declared by the supreme court. Among the cases,
see Improvement Co. v. Munson, 14 Wall. 442; Pleasants v. Fant, 22
Wall. 116; Commissioners v. Clark, 94 U. S. 278; Railroad Co. v.
Jones, 95 U. S. 439; County of Macon v. Shores, 97 U. 13.272; Stewart
v. Lansing, 104 U. S. 505; Randall v. Railroad Co., 109 U. S. 478, 3
Sup. Ct. 322; Commissioners v. Beal, 113 U. S. 227, 5 Sup. Ct. 433;
Marshall.v. Hubbard, 117 U. S. 415, 6 Sup. Ct. 806; Railroad Co. v.
Converse, 139 U.S. 469, 11 Sup. Ct. 569. The estoppel in 'pais, which
we think indisputable, though founded upon the answer which is the
basis of the estoppel of record, reaches beyond the record and covers
the entire controversy. Sullivan's possession, from the beginning,
was of the entire tract in dispute, as a single body of land, so that
any unqualified declaration or claim by him in respect to his posses-
sion or ownership of a part of it by necessary implication included
the whole. So the parties interested had a right to understand, as
the evidence shows they did; and consequently the estoppel arising
out of the declaration, in the absence of facts in evidence to limit its
scope, should be deemed equally broad. Being by force of the estop-
pel a tenant, admitted to possession by Gage, from whom Colby de-
rived title, Sullivan, without first having openly disavowed that rela-
tion, could not acquire an adverse title by paying taxes. Upon this
point it has been suggested that if, after his conveyance of the land,
Gage had acquired an outstanding title, Sullivan, as his lessee, could
assert that title against Gage's former grantees, but whether that
would be so need not be considered. Gage acquired no new title.
He remained in possession by permission, and in subordination to the
rights of his grantees; and, receiving possessionfrom him, as he is
estopped to deny, Sullivan came into no better position. Assuming
that the plaintiff in error, when he answered' the petition of the reo
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ceiver, knew that the lots described composed the land now in dis-
pute, it follows, as was suggested by the court below, that the claim
made in that answer that he held as tenant of Gage was a break in
the continuity of his assertion of adverse possession; but we prefer
to rest our decision upon the doctrine of estoppel, by which, in cases
like this, a party is held responsible, not merely for the knowledge
which he had, but for that which under the circumstances he ought
to have had. The judgment below is affirmed.

PRESTON v. MUTUAL LIFE INS. CO. OF NEW YORK.
(Circuit Court, D. Massachusetts. December 24, 1895.)

No. 386.

1. NEW TRIAL-UNFAffi ARGUMENT-MATTER NOT IN EVIDENCE.
In an action upon a life insurance policy which contained a warranty

that the insured would not die by his own act, whether sane or Insane,
it appeared that the insured came to his death by drowning. Defend-
ant put in evidence a writing found on his person, clearly indicating an
intention to commit suicide. Plaintiff's counsel claimed that this paper
was written long before insured's death, and that he afterwards recov-
ered from the suicidal impulse. And in his argument to the jury he
stated for the first time that the paper itself bore evidence that it was
written long prior to the death; and he then produced a magnifying glass,
by the aid of which it was claimed there could be read upon the paper the
name of a person with whom the insured had sojourned some time before.
Held, that this name was not in evidence, and, as defendant had no oppor-
tunity to offer anything in explanation thereof, the use made of it must be
considered as unfair, and a new trial should be granted, althongh no objec-
tion was taken at the time.

2. SAME-PUBLIC POLICY.
A verdict in favor of a party whose conduct was calculated to Improp-

erly influence the jury upon a material question should be set aside, and
a new trial granted, on the ground of pUblic policy, though such party
may not have intended to act Improperly.

This was an action by William T. Preston, as administrator of
the estate of Arthur U. Preston, deceased, against the Mutual Life
Insurance Company of New York, upon a policy of insurance dated
June 1, 1892, to recover the sum of $5,000. The defendant relied
upon an agreement and warranty upon the part of the insured,
Arthur U. Preston, that he would not die by his own act, whether
sane or insane, within a period of two years from the date of the
policy, and alleged that in violation of said agreement and warranty
he died by his own act, by committing suicide within the time spec-
ified, namely, by drowning, on the 24th of September, 1893. Upon
the body of the insured was found a paper reading as follows,
which was put in evidence by defendant: "Goodbye Mother, Min-
nie, Uzzie & Will, I could not be a burden-God have mercy on my
sonI. Arthur." The jury returned a verdict for the plaintiff in
the sum of $5,260, Ilnd defendant has now moved for a new trial.
S. K. Hamilton, for plaintiff.
Reginald Foster, for defendant.


