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The appellants rely on Benziger v. Robertson, 122 U. 8. 211, 7 Sup.
Ct. 1169, The merchandise in that case consisted of rosaries. A
rosary is a string of beads, with a little chain and cross of metal,
the beads being made of glass, wood, steel, bone, ivory, silver, and
mother of pearl. The collector assessed them as “beads.” The
importer claimed that they should have been rated ag manufactures
of glass, wood, steel, etc. They were known in trade and commerce
as “rosaries,” and there was no specific duty laid upon them eo
nomine. The supreme court sustained the collector’s classification,
and it is true that in the opinion it is stated that the rosaries were not
enumerated articles, thus overruling the claim of the plaintiff in
error that they were enumerated, 'not, inrieced, by name, but by
‘material. In Aloe v. Churchill, 44 Fed. 50 (a case cited with
‘approval by the supreme court in Seeberger v. Schlesinger, 152 U. S,
589, 14 Sup. Ct. 729), it is suggested that Benziger v. Robertson may
be distinguished from the other cases cited supra on the ground that
“the metal part of the rosaries involved in that case was such an
inconsiderable part of the articles that it was deemed more reason-
able to assess the duty as on beads, which are the distinguishing
feature of such articles.” Counsel for the United States in the case
at bar suggests that in the record in Benziger v. Robertson, which is
not before this court, there was evidence that the articles “were
‘called ‘beads’ or ‘rosaries,’” and were bought and sold under the
name of “beads.” Whatever may have been the controlling element
in the Benziger Case, however, it cannot, standing alone, be taken
as repealing the earlier case of Arthur’s Ex'rs v. Butterfield, supra,
especially in view of the fact tbat the rule that a descriptive enumera-
tion is sufficient to take an article out of the operation of a section
providing only for nonenumerated articles has been since repeatedly
reatfirmed in the cases cited supra from 125 U. 8, 8 Sup. Ct.; 133
U. 8., 10 Sup. Ct.; 139 U. 8., 11 Sup. Ct.; and 146 U. 8., 13 Sup. Ct.
Inasmuch, therefore, as the articles are not bullions or metal thread,
and are “manufactures, articles or wares, not specially enumerated,
composed in part of metal, and wholly manufactured,” the decision of
the circuit court is affirmed.

UNITED STATES v. MAGNON.
(Clrcuit Court of Appeals, Second Circuit. December 17, 1895.)
No. 2,064,

CusroMs DUTIES—INSTRUMENTS OF TRADE. .

Snakes brought into the country by a snake charmer purely for use in
exhibitions, and not for sale, are not dutiable as “live animals not specially
provided for,” but are free of duty, under Aect Oct. 1, 1890, par. 686, as .
instruments of her trade.

Appeal from the Circuit Court of the United States for the
Southern District of New York.

On the application of Jeanne Magnon the circuit court reversed
a decision of the board of general appraisers which sustained the
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collector of the port of New York in his classification of 28 live
snakes belonging to her as dutiable articles (66 Fed. 151), and the
United States appeals.

Henry C. Platt, for appellant.
Evart Brown, for appellee.

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges.

LACOMBE, Circuit Judge. The appellee is a so-called “snake
charmer,” who earns her livelihood by exhibitions wherein she '
handles the snakes and twines them around her body. They are
her property, and are used only in these exhibitions, She came to
this country in the steamship Bohemia, on March 30, 1894, to ex-
hibit with Hagenbeck’s show, bringing her snakes with her. The
collector classified the snakes under paragraph 251 of the tariff act
of October 1, 1890, which imposes a duty of 20 per cent. ad valorem
on “all other live animals not specially provided for.” There is no
special provision in the act for snakes, eo nomiue, or under any
generic title except as live animals. The appellee paid the duty,
and duly protested, claiming that they were free of duty under para-
graph 686, which reads:

“Par. 686. Professional books, implements, instruments and tools of trade,
occupation and employment, in the actual possession at the time of persons
arriving in the United States; but this exemption shall not be construed to
include machinery or other articles imported for use in any manufacturing
establishment, or for any other person or persons, or for sale.”

In their decision the board of general appraisers say:

“The appellant failed to appear, or to offer any evidence in support of her
claim. In the absence of such proof, the protest is overruled.”

Upon the hearing in the circuit court the importer supplied this
deficiency in proof, showing that her snakes were employed solely
by herself in the exhibition of her so-called “snake-charming per-
formances,” which was her occupation and means of livelihood.
They were brought over by her solely for her own use. The judge
who heard the case in the circuit court cites from Webster’s Die-
tionary the fourth definition of “instrument,” viz.: “One who, or
that which, is made a means or caused to serve a purpose;” and
adds:

“These snakes are clearly Instruments within this definition. They are
instruments with which she practices her profession, and are her professional
instruments. As such, she seems to have been entitled to have them come
with her duty free.” :

In this decision we concur. It is no doubt true that we usually
associate the word “instrument” with inanimate objects, but that
is Do reason why the word, when used in a tariff act, should not
be given its comprehensive meaning when there is nothing to in-
dicate an intention to restrict such meaning. It is no more sur-
prising to find live animals referred to in such a statute as “instru-
ments” than it is to find them referred to as “articles” This very
tariff act of 1890 begins with the statement in its first section that
on and after October 6, 1890, unless otherwise specially provided for
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in said act, “there shall be levied, collected and paid upon all arti-
cles imported from foreign countries and mentioned in the sched-
ules herein contained, the rates of duty” respectively prescribed;
and the schedules contained in this first section include horses,
cattle, hogs, sheep, and live poultry.

The evident intention of congress in this paragraph 686 is well
expressed in the appellee’s brief as being “to admit, free of duty,
all those personal means of livelihood which are customarily as-
sociated in thought and fact with the individual, and which are used
by him in following his accustomed occupation.” Hand organs are
dutiable under one or other of the duty schedules, but the individ-
ual hand organ which is the instrument by the use of which an
immigrant pursues his occupation and earns his livelihood, and
which is in his actual possession when he arrives here, is manifestly
free from duty, as were the glove machines in the case of In re
Lindner, 66 Fed. 723, which was affirmed without opinion in this
court. If he also brings with him a trained monkey as part of the
outfit, using it, as he does the hand organ, solely in his occupation,
there seems no good reason why the animal, which is, equally with .
the organ, a means to serve the purpose of carrying on his individ-
ual occupation, should not be also free of duty. The decision of the
circuit court is affirmed.

N. K. FAIRBANK CO. v. R. W. BELL MANUF'G CO.
(Circuit Court, N. D. New York. January 8, 1896.)

UNrFAIR COMPETITION—COLOR OF WRAPPERS.

Complainant and defendant both sold soap powder in four-pound pack-
ages of similar shape, wrapped in paper of a dark yellow color. One
panel on each package was occupled by a vignette, with the name of the
powder and the name and address of the maker printed in large black
letters, and the other panels were occupied by directions for use and ¢om-
mendations of the different powders. The vignette and the names of the
powders and of the makers were entirely different. There was evidence
of keen competition between the parties, but no evidence that defendant
had attempted to palm off its goods as those of complainant. Held, that
complainant could have no exclusive right to the color of the wrapper of
his package, and that no case of unfair competition in trade was made out.

Final hearing in equity, on bill filed to restrain alleged unfair com-
petition in business.

Rowland Cox, for complainant.
Tracy C. Becker, far defendant.

COXE, District Judge. Both parties are selling soap powder in
four-pound packages of similar dimensions covered with paper of a
dark yellow color. On the principal panel of complainant’s package
are printed in large letters the words, “Fairbank’s Gold Dust Wash-
ing Powder.” The central vignette represents two children, evi-
dently of African descent and accustomed to the unconventional
garb of tropical climates, standing behind a heap of gold coin. From
their environment and contented expressions it is but just to infer



