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DUBUQUE & S. C. R. CO, v. PIERSON.
(Circuit Court of Appeals, Eighth Circuit. December 16, 1895.)

No. 466.
REHEARING DENIED.

This was an action at law by PhiloB. Pierson, as administrator
with the will annexed of Mary B.Wood, against the Dubuque &
Sioux City Railroad Company, upon a. covenant of warranty. In
the circuit court there was a verdict for plaintiff,and judgment
accordingly. The defendant brought the case on error to this
court, which, on, October 1, 1895, rendered an opinion affirming the
judgment. 70 Fed. 303. The defendant has applied for a rehear-
ing.

PER CURIAM. In the petition for a rehearing which has been
filed in a,bove·entitled case it is, contended, in substance, by
the counsel for the plaintiff in error, that this court has found as
a matter of the d,efendant railroad company made a new
promise, which had the, effect of removing the bar of the statute of
limitations; and that in so tindiqg it has usurped the functions of
the jury, and at the same time deprived the company
of its right, toa ju,ry tria,l upon. thli,f issue. This contention. is
founded upon a misconception of: tpe' points ruled in the opinion
heretofore This court did not decide that the letters
and correspondence referred to theIlei'n oonstituted a new promise
which removed the bar of tp:e statute of limitations that would
ptherwise have been effectual .to .extinguish the plaintiff's claim,
but it did hold that the letter.s the railroad company,
and the promises therein contained, were suffic\ent, as a matter
of law, to waive its right to pay the plaintiff's demand in the com-
mon stock of, the railroad ,company. This is made apparent,. we
think, by the following pa'ragraph of the opinion; , .
"The bonds of the old cOmpany which she [Mrs,. Wood] paid for the lands

extinguished that amount o,f the bonded. debt Of the companY, and bene-
fited to that amount tIle old company as well as the new. She demanded
payment of her claim arising out of the bl'each of this warranty from the
new company. When this demand was made. the company did not offer or
propose to pay bel' ,in its common stock.. ,It distinctly and explicitly ac-
knowledged its liability in the event that her title failed, and agreed in writing
in that event to pay her the purchase money and 6 per cent. interest. The
promise. to pay on the happening of the event mentioned was absolute and
unconditional. This .was a. waiver of its right to pay her in its common
stock, and it is now too late to withdraw that
In the succeeding paragraph of the opinion the remark was

made, in substance, that it was unnecessary to consider the statute
of limitations, but such remark must not be understood as imply-
ing that this court was of opinion that the statute of limitations
had probably run against the plaintiff's demand but for the prom-
ises contained in the letters of the railroad company. On the con-
trary, the majority of the court were agreed that on the state of
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facts disclosed by the record the plaintiff's cause of action for
breach of warranty did not accrue until 1883, when it was defi-
nitely determined that the plaintiff had no title. The circuit court
entertained the same opinion, and instructed the jury to that effect,
which action met with our entire approval. And, inasmuch as
the circuit court rightly decided that the plea of the statute was
not applicable to the case, it was unnecessary for this court to
decide whether the circuit court was also right in holding that
the defendant company was estopped by its conduct from relying
upon the statute. It cannot be said, therefore, that the court has
erroneously usurped the functions of the jury, or that it has failed
to notice any material question of law that is raised by the record.
In the petition for a rehearing counsel for the plaintiff in error

repeat, in a measure, the argument formerly advanced that the
representations and promises contained in the letters written by
J. R. Dumont to Mrs. Wood were not authorized by, and are not
binding upon, the defendant company. This propositiollwas con-
sidered at some length in the opinion heretofore rendered. In ad·
dition to what was then said, it is only neceslSary to observe that
all the letters written by J. R. Dumont appear to have been writ·
ten by him in answer to letters of Mrs. Wood, which were ad-
dressed to M. K. Jessup, the president and chief executive officer
of the defendant company. From this circumstance alone a strong
presumption arises that the letters signed by J. R. Dumont, either
as assistant secretary or as treasurer of the, defendant company,
were written by direction of the chief executive officer of the com·
pany. It is reasonable to assume that the letters of Mrs. Wood
in due course of mail reached the person to whom they were ad·
dressed, and that the answers thereto were written with his lmowl-
edge and sanction. This presumption is strengthened by the tes-
timony of Mr. Jessup himself. Moreover, the letter of M: K. Jes-
sup, of date December 8, 1875, shows conclusively, as we think,
that he was fully aware of the statements and representations that
had been made to Mrs. Wood in the course of the previous cor·
respondence. In view of these considerations, there can be ,no rea-
sonable doubt that the letters in question' were duly authorized by
the defendant company, that the company is bound by the repre-
sentations and statements therein contained, and that they were
properly admitted in evidence against the defendant company. We
see no reason, therefore, to alter or modify the views heretofore
expressed. We entertain no doubt that the judgment of the circuit
court was for the right party, and for the right amount. The peti·
tion for a rehearing is accordingly denied.
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ERSKINE T. OHINO VAL. BEET-BUGAR 00.

(Olrcuit Court, B. D. California. December 20, 1895.)

No. 655.

1. INJURY TO ApPLIANCE.
An employer Is not liable for Injuries to an employl\ resulting from a

defective appllance unless he had actual knowledge of the defect, or by
ordinary care could have obtained such knowledge, In time to prevent
the injury.

I. BAME.
An employer is not liable tor injUries to an employl\ caused by a de-

tective rope when there was nothing in the appearance of the rope to
suggest a defect.

S. BAME-CONTRIBUTORY NEGLIGENCE.
An employl\ injured through defects In a rope, while engaged In clean-

ing windows, is guilty of contributory negligence It he voluntarily chose
to do the work by suspending himself by rope and tackle at a high eleva-
tion outside the building, when, as he knew, he might have done It trom
the Inside ot the building without assuming such risk.

4. BAME-INSPECTION OF ApPLIANCES.
If an employl\, Injured by the breaking ot a rope in a rigging appllance,
had at the time charge ot all the rigging, ropes, and tackles of his em-
ployer, and was charged with the duty of inspecting them, and he selected
the rope and tackle used at the time ot the accident, he cannot recover
for his injuries.

Action by Maria S. Erskine, executrix of the last will of Wilbur
F. Erskine, against the Chino Valley Beet-Sugar Company, a cor·
poration. On motion by defendant for peremptory instructions.
Plaintiff, as executrix of the last will of her late husband, Wilbur F.

Erskine, deceased, brought this action to recover of the defendant damages
for the death of said Erskine. Upon the trial of the case, and at the close of
the plaintiff's evidence, the defendant moved the court to instruct the jury
to return a verdict for the defendant. The proof showed that deceased was
killed on November 9,1894. At that time he was In the employ of the defend·
ant, and had been continuously for several years prior thereto, with the ex·
ceptlon of an interval ot about two weeks, between October 15 and November
1, 1894. At the time of the accident he was engaged in cleaning the win-
dows ot defendant's factory, and, for this purpose, was suspended, on the
outside of the building, by a rope and attached appliances, at an elevation of
about 50 feet from the ground. While the deceased was thus suspended, the
rope broke, and, in consequence thereof, deceased fell to the ground, and was
killed by the fall. The rope, at the place where the break occurred, was
badly decayed, although it was not discolored; nor was there anything in
Its appearance before it broke, to create even a suspicion that it was de-
fective. The other pertinent facts are indicated In the opinion of the court.
S. O. Houghton, for plaintiff.
Graves, O'Melveny & Shankland, for defendant.

WELLBORN, District Judge. The grounds upon which the de·
fendant moves the court for peremptory instructions, although more
numerously' stated in the motion itself, may be comprehended under
three heads, as follows: First, that the evidence fails to establish
the representative capacity of the plaintiff, or, in other words, that
she is the duly appointed and qualified executrix of the last will


