ST. LOUIS, . M. & 8. RY. CO. ¥. SPENCER. 93

ST. LOUIS, 1. M. & S. RY. CO. v. SPENCER.
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1, Triar—ExceEpTIONs TO CHARGE. .
If the entire charge is.excepted to, or a series of propositions contained
in it are excepted to in gross, and any portion of what is excepted to is
sound, the exception cannot he sustained.

2, Same.

The attention of the court must be distinctly called to the portions of
the charge excepted to before the final submission of the cause to the
jury. ‘

8. SBamME. .

It is error to charge the jury upon an assumed state of facts to which
no evidence applies.

4. SaME.
It is proper to refuse to charge as requested by counsel, when the rules
of law embodied in the request are properly laid down in the general
charge.

5. ExcEssIvE VERDICT. . .
It is not a ground of exception that a verdict is excessive.

In Error to the Circuit Court of the United States for the East-
ern District of Arkansas.

George E. Dodge and B. 8. Johnson, for plaintiff in error.
0. D. Scott, Paul Jones, U. M. Rose, W. E. Hemingway, and
George B. Rose, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. About 9 o’clock in the forenoon, on
the 24th day of May, 1894, Sarah Owen Spencer, the defendant in
error, was a passenger in a Pullman car attached to a train of
the St. Louis, Iron Mountain & Southern Railway Company, the
plaintiff in error, which was passing through the yard of that com-
pany at Texarkana, in the state of Arkansas. A switchman of
the plaintiff in error carelessly threw a switch before the Pull-
man car had passed it, and this derailed the car, caused it to col-
lide with a train of coal cars, smashed two of the windows on one
side of the car, and, as the defendant in error alleged, seriously
injured her. She brought an action for her damages, and recov-
ered a judgment against the company. The writ of error in this
case was sued out to review the proceedings which resulted in this
judgment.

Counsel for the plaintiff in error declare in their brief that they
rely upon 11 supposed errors to reverse the judgment. The first
5 are founded upon exceptions to the refusal of the court to give
certain requests for instructions to the jury, which they preferred.
The first request was that if the jury believed that the injury to
the defendant in error resulted without fault of the company, by
inevitable accident, or by reason of the diseased condition of the
defendant in error, their verdict should be for the plaintiff in
error. The second request was that if the jury found from the
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evidence that the defendant in error was injured by mere acci-
dent, without fault on the part of the company or its employés,
they should return a verdict for the company. These requests
were properly refused. The evidence was undisputed that the
derailment of the car was caused by the act of the switchman
of the company, who threw the switch before the rear trucks of
the car had passed over it. It is error to charge the jury upon
an assumed state of facts to which no evidence applies, because
it withdraws their attention from the real issues on trial, and
tends to fix it upon issues that are not presented by the case. In-
surance Co. v. Stevens (decided by this court at the present term)
71 Fed. 258; Railroad Co. v. Houston, 95 U, 8, 703; Railroad Co.
v. Blessing, 14 C. C. A, 3%4, 67 Fed. 277, 281.

The requests for instructions of which complaint is made in the
third, fourth, and fifth supposed errors that are relied upon were
substantially given in the general charge of the court. It is not
error for the trial court to refuse to charge as requested by coun-
sel, where the rules of law embodied in the requests are properly
laid down in the general charge of the court. Railway Co. v.
Jarvi, 10 U. 8. App. 439, 453, 3 C. C. A. 433, 53 Fed. 65; Railroad
Co. v. Washington, 4 U. 8. App. 121, 1 C. C. A. 286, 49 Fed. 347;
Railway Co. v. O’Brien, 4 U. 8. App. 221, 1 C. C. A. 354, 49 Fed.
538; Eddy v. Lafayette, 4 U. 8. App. 247, 1 C. C. A. 441, 49 Fed. 807.

The sixth, seventh, eighth, ninth, and tenth supposed errors of
which complaint is made relate to certain paragraphs in the gen-
eral charge of the court; but, upon examination of the record, we
find that no exceptions to these portions of the charge were taken
before the jury retired. This is the record:

“At the conclusion of the charge, counsel for defendant stated to the court
that they noticed that the prayers for instructions submitted by them were
not embodied in the charge of the court, and they desired then and there to
except to the court’s action In refusing to give in charge each of said instruc-
tions, which several exceptions were noted. They further stated that they
could not, upon hearing the charge read, state to the court their objections
to it, but desired to except to each and every sentence in the charge given,
with leave to state their objections upon the record, at some future time.
Counsel for plaintiff demanded that counsel for defendant state their objec-
tions to the charge given before the jury left the box, to the end that such
objections might be considered, passed upon, and, If well taken, that the
charge might be corrected. Counsel for defendant stated that they could not
do this, as the charge was oral, and asked that time be given to have sald
charge written out, that they then might have time to save their exceptions
to the same. Thereupon the court announced to counsel that, if it is in the
power of the court, they shall have time to examine the charge after it has
been reduced to writing, and point out specitically any objections they might
have to the same, or any part thereof. And the court noted their exceptions
to each and every sentence in the charge given, with leave to state their ob-
Jections in future, to which leave plaintiff then and there objected.”

The general charge covers four closely-printed pages of this rec-
ord. It states uncontroverted facts and propositions of law for
the gunidance of the jury. Many, perbaps all, of these statements
and propositions are correct. The exception of counsel for plain-
tiff in error to each and every sentence of the charge given was
therefore unavailing., “If the entire charge of the court is excepted



