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26, 1893, or even on August 26, 1893, in the sense of the law mer-
chant, or in such way as to cut off equities of defense, because it had
not been indorsed by the mortgage company, nevertheless, as the
agreement of sale was complete, and the note was in the hands of
the trust company, there can be no doubt that the trust company had
a good, equitable title to the paper on August 26, 1893; such a title,
in fact, as would have enabled the trust company to maintain an ae-
tion at law on the note in the courts of Colorado, whose Code pro-
vides that “every action shall be prosecuted in the name of the real
party in interest.” Code Civ. Proc. ¢.1,§3. A consummated agree-
ment of sale, such as is shown by the correspondence in the present
case, especially where the thing sold is in the possession of the vendee,
operates to transfer the title of the article or thing sold to the pur-
chaser. Under these circumstances we have no doubt that the trust
company had an insurable interest in the hotel property in contro-
versy on August 26, 1893, and the contention to the contrary is, in
our opinion, without merit.

It seems evident from an inspection of the record, that the case at
bar was fully tried by the circuit court, and that all the material
facts on which the defendant company could hope to predicate a
successful defense to the action were fully developed by the testi-
mony, and that all known defenses were in fact interposed. Such
being the case, there seems to be no occasion for a new trial or a re-
hearing. The decree of the circuit court will, accordingly, be re-
versed, at the cost of the appellee, and the case will be remanded to
" that court, with directions to vacate its former decree, and in lien
thereof to enter a decree in favor of the complainant below, which
shall adjudee and determine that on October 9, 1893, the complain-
ant company held a good and valid policy of insurance in the de-
fendant company for the sum of $10,000, covering the hotel property
in question, which, by virtue of its terms and provisions, was payable
“in case of loss to the complainant company; that complainant is en-
titled to recover thereon from the defendant insurance company the
sum of $10,000, with interest at the rate of 8 per cent. per annum
from December 15, 1893, together with all costs that have accrued
in the circuit court; and that unless said debt, interest, and costs
are paid by the defendant company to the complainant within 20
days after the entry of such decree, an execution be awarded against
the defendant company in the ordinary form..

INSURANCH CO. OF NORTH AMERICA v.INTERNATIONAL TRUST CO.

SUN INSURANCE OFFICE, OF LONDON, ENGLAND, v. INTERNA-
TIONAL TRUST CO.*

(Circult Court of Appeals, Eighth Circuit, December 2, 1893.)
Nos. 660 and 663.
1. TriaL BY CourT—FINDINGS OF FaACT.
‘When a trial court is called upon to state the ultimate propositions or
facts established by the evidence in the form of & special finding, it may

"2 Rehearing denled January 20, 1896. 8 Rehearing denied February 3, 1896,
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often be compelled to embody in the finding some legal inferences as
well as inferences of fact, as when the ultimate fact to be found relates
to the acquisition or ownership of property.

2. SaME.
The conclusive effect of a special finding of fact cannot be made to
depend upon the character of the proof on which it rests.

8. SAME—REVIEW ON APPEAL.
When a jury is waived, and the court makes a special finding, an ap-
pellate court cannot look into the evidence, except to ascertain whether
there was error in admitting or excluding testimony.

In Error to the Circuit Court of the United States for the Dis-
trict of Colorado.

Sylvester G. Williams and M. F. Taylor (E. T. Wells and John G.
Taylor were with them on brief), for plaintiff in error Insurance Co.
of North America.

Milton Smith (T. J. O’'Donnell and W, 8, Decker were with him on
brief), for plaintiff in error Sun Insurance Office.

A. C. Campbell (A. E, Pattison was with him on brief), for defend-
ant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. These were suits which were brought
by the International Trust Company, of Denver, Colo., the defendant
in error, against the Insurance Company of North America and the
Sun Insurance Office, of London, England, the plaintiffs in error, to
enforce the payment of two policies of insurance which were issued
by the respective companies to one John R. Gordon, but with a mort-
gage clause thereto attached which made the loss under the policies
payable to the International Trust Company, of Denver, Colo., and
its assigns. The latter company is hereafter referred to for con-
venience as the “Trust Company.” The suits grew out of the same
loss, and involve a consideration of the same facts, which were
considered by this court in the case of International Trust Co.
v. Norwich Union Fire Ins. Soc., 71 Fed. 81. The present suits,
however, were actions at law on policies that had been duly executed
and delivered to the trust company prior to the occurrénce of the
loss. On the trial of the cases a jury was duly waived, and the
circuit court, at the conclusion of the trial, made and filed a special
finding of facts which forms a part of the record in each case. It is
unnecessary to set out the special finding of facts in full, as the
finding on most of the issues is conceded to be correct. Tt is also con-
ceded that the facts as found are sufficient to support the judgments
which were rendered against the respective insurance companies. The
chief contention in these cases is that when the policies in suit were
issued the trust company had no insurable interest in the insured
property. That contention is based on the same state of faets which
formed the basis for a similar contention in the case of International
Trust Co. v. Norwich Union Fire Ins. Soc., namely, on the ground
that the trust company had not reacquired the Gordon note for
$50,000, and the deed of trust securing the same, when the policies
in suit were issued, and for that reason had no such insurable in-
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" terest as would suffice to support the policies. The circuit court
found, however:

“That * * #* the International Trust Company did, on the 12th day
of June, 1893, reacquire title to the note of said John R. Gordon by repur-
chase, and did reacquire an insurable interest in and to the property covered
by the policy of insurance issued by defendant company; and the trust
company did on the 12th day of June, 1893, actually pay to the said Investor’s
Mortgage Security Company the sum of $1,750, being part of the amount
due upon repurchase, and did assume the payment of the balance of the pur-
chase price, viz. $50,000, and did from that time on treat and dispose of said
note as its own property.”

This finding by the trial court is conclusive in this court, and can-

not be reviewed. It matters not, we think, that the finding in ques-
tion is based largely upon letters and telegrams which passed be-
tween the trust company and the Investors’ Mortgage Security Com-
pany, and upon deductions drawn from such correspondence. A
special finding of fact, as was said by Mr. Justice Miller, in Burr v.
Railroad Co., 1 Wall. 99 102—
“Is a statement of the ultimate facts or proposmons which the evidence is
intended to establish, and nqt the evidence on which those ultimate facts
are supposed to rest. The statement must be sufficient in itself, without
inferences or comparisons, or balancing ot testimony, or weighing evidence,
to justify the application of the legal principles which must determine the
case. It must leave none of the functions of a jury to be discharged by
this court, but must have all the sufficiency, fullness, and perspicuity of a
special verdict, If it requires of the court to weigh conflicting testimony,
or to balance admitted facts, and deduce from these the propositions of fact
on which alone a legal conclusion can rest, then it is not such a statement
as this court can act upon.”

See, also, Hinkley v. City of Arkansas City, 16 C. C. A. 395, 69
Fed. 768, 771

It results from this view that when a trial court is called upon to
state the ultimate propositions or facts established by the evidence
in the form of a special finding, it will often be compelled to embody
in the finding some legal inferences as well as inferences of fact.
Such will generally be the case when, as in the present instance, the
ultimate fact to be found is whether a certain person has acquired
and is the owner of certain property. We think, therefore, that the
conclusive effect of a special finding of fact cannot be made to de-
pend upon the character of the proof upon which it rests. If such a
finding is regarded as conclusive, and not subject to review, when it
rests on oral testimony, it must be regarded as equally conclusive
when it rests on written evidence, or on evidence that is in part writ-
ten and in part oral. The rule is inflexible in the federal courts that
when a jury is waived, and the court makes a special finding, an ap-
pellate court cannot look into the evidence on which the finding is
based, except for the purpose of ascertaining whether an error was
committed in admitting or excluding testimony. Stanley v. Super-
visors, 121 U. 8. 535, 547, 7 Sup. Ct. 1234; Walker v. Miller, 19 U. 8.
App. 403, 8 C. C. A. 331, 59 Fed. 869; Searcy Co. v. Thompson, 18
C. C. A. 349, 66 Fed. 92. In the present cases no objection was made
to the evidence on which the finding in question was based, nor was
the court asked to reject or to exclude the evidence after it had been
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introduced on the ground that it had no tendency to show that the
trust company had an insurable interest in the insured property
when the policies in controversy were issued. On the contrary, the
case was tried on the evident assumption that the evidence in ques-
tion had some tendency to show that the trust company had reac-
quired and become the owner of the Gordon note and deed of trust,
and the objection now urged is, in substance, that the finding made by
the trial court was against the weight of evidence. It goes without
saying that we cannot notice an objection of that character. In-
surance Co. v. Unsell, 144 U. 8. 439, 451, 12 Sup. Ct. 671. But, even
if the special finding now under consideration was open to review
by this court, we should not be able to say that the circuit court
erred in finding that the trust company had such an insurable in-
terest as was sufficient to support the policies. In the case of Inter-
national Trust Co. v. Norwich Union Fire Ins. Soc., we have held that
the trust company had an insurable interest on June 26, 1893, by
virtue of the consummated agreement with the Investors’ Mortgage
Security Company to take up the Gordon note, which was secured
by a deed of trust on the insured property. It was further shown
in these cases that on June 12, 1893, the trust company had ad-
vanced and paid the interest on said note, amounting to $1,750, and
we think it most probable, in view of the relations then existing
between the trust company and the mortgage company, that the
payment so made gave to the former company such an interest in
the note and deed of trust as would serve to support a policy cover-
ing the mortgaged property which was taken out after that date.
There are no other questions arising upon the record in these cases
which can be considered in view of the special finding of facts and
in view of the recent decision of this court in the ease of Insurance
Co. v. Bohn, 12 C. C. A. 531, 65 Fed. 165. In that case this court
held that a mortgage clause such as was attached to each of the
policies in suit had the effect of creating a new contract between the
mortgagee and the insurance company, which was dependent for
its validity solely upon the conduct of the company and the mort-
gagee, and was unaffected by any act or neglect of the mortgagor of
which the mortgagee was ignorant, whether such act was done or
omitted prior or subsequent to the execution of the mortgage clause.
To that ruling we still adhere, and it results from that view of the
effect of the mortgage clause that the policies in suit were not ren-
dered invalid by the sale and conveyance of the mortgaged prop-
erty by Gordon, the mortgagor, on or about July 3, 1893.: In the
policy issued by the Sun Insurance Office, of London, England, there
appear to have been two mortgage clauses attached to the policy.
The first of these clauses was as follows: “Loss, if any, payable to
M. D. Thatcher, trustee for the International Trust Company of
Denver, Colorado, as his interest may appear,” whereas by the sec-
ond mortgage clause the loss was made payable directly to the In-
ternational Trust Company. The second clause is a more full and
complete contract between the mortgagee and the insurance com-
pany, being in substance the same mortgage clause that was con-
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strued by this court in Insurance Co. v. Bohn, supra. The point is
made that the first of these mortgage clauses controls the second,
and that, as the first clause does not exempt the trust company
from liability for the acts of the mortgagor, the policy of the Sun
Insurance Office was avoided by the sale made by the mortgagor on
July 3, 1893. We cannot assent to this view. The second mort-
gage clause being more full and complete, and the last apparently to
be attached to the policy, should be taken, we think, as containing
the latest expression of the intentions of the contracting parties.
We are of opinion, therefore, that the last clause supersedes and
controls the former in so far as they are in conflict. The result is
that the judgment of the circuit court in each of the cases now
under consideration must be affirmed.

SANBORN, Circuit Judge (concurring). I am unable to concur
in the view taken by the majority of the court that the question
whether or not there was any evidence sufficient to support a finding
that the International Trust Company of Denver, the defendant in
error, had an insurable interest in'the property destroyed was not
presented for our consideration by the record in these cases. At the
close of the evidence counsel for plaintiff in error moved the court
for a finding and judgment in its favor, “upon the ground that the
evidence is insufficient to. show a cause of action in favor of the
plaintiff company, or to support a finding for the plaintiff company,
or to support a judgment entered upon such finding for the plain-
tiff company,” and this motion was denied, and an exception to this
ruling of the court was taken. In my view, this motion had the
same effect that a request to the court to instruct the jury peremp-
torily to find for the defendant would have had if the trial had been
before a jury. It is not necessary to pass upon the weight or the
sufficiency of the evidence to determine this question of law. It is
to be decided like a question which arises upon such a request to
the jury,—upon the concession that the motion must be denied if
there is evidence in the record sufficient to sustain a finding for the
plaintiff. Rev. 8t. § 700; Clement v. Pheenix Ins. Co., 7 Blatchf. 51,
53, 54, 58, Fed Cas. No. 2,882; Lehnen v. Dickson, 148 U. 8. 71, 72,
78, 13 Sup. Ct. 481; Martinton v. Fairbanks, 112 U. 8. 670, 672, 674,
5 Sup. Ct. 321; St. Louis v. W. U. Tel. Co., 148 U. 8. 92, 96, 13 Sup.
Ct. 485; Trust Co. v. Wood, 8 C. C. A, 658, 60 Fed. 346, 348; Searcy
Co. v. Thompson, 13 C. C. A. 349, 354-358, 66 Fed. 92. As all the
evidence relating to the insurable interest of the defendant in error
consisted of letters contained in the record, this motion, in my
view, raised the question whether or not all reasonable men, upon
the perusal of those letters, would, in the exercise of a sound and
unprejudiced judgment, come to the conclusion that these letters
did not show that the defendant in error had an insurable interest
in the property destroyed. The opinion of the trial judge and the
opinion of the judges of this court upon this question in Interna-
tional Trust Co. v. Norwich Union Fire Ins. Soc, and in these cases,
foreclose the consideration of this question, and on that ground I
concur in the result here.
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ST. LOUIS, 1. M. & S. RY. CO. v. SPENCER.
(Circuit Court of Appeals, Eighth Circuit. December 2, 1893.)
No. 649,

1, Triar—ExceEpTIONs TO CHARGE. .
If the entire charge is.excepted to, or a series of propositions contained
in it are excepted to in gross, and any portion of what is excepted to is
sound, the exception cannot he sustained.

2, Same.

The attention of the court must be distinctly called to the portions of
the charge excepted to before the final submission of the cause to the
jury. ‘

8. SBamME. .

It is error to charge the jury upon an assumed state of facts to which
no evidence applies.

4. SaME.
It is proper to refuse to charge as requested by counsel, when the rules
of law embodied in the request are properly laid down in the general
charge.

5. ExcEssIvE VERDICT. . .
It is not a ground of exception that a verdict is excessive.

In Error to the Circuit Court of the United States for the East-
ern District of Arkansas.

George E. Dodge and B. 8. Johnson, for plaintiff in error.
0. D. Scott, Paul Jones, U. M. Rose, W. E. Hemingway, and
George B. Rose, for defendant in error.

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

SANBORN, Circuit Judge. About 9 o’clock in the forenoon, on
the 24th day of May, 1894, Sarah Owen Spencer, the defendant in
error, was a passenger in a Pullman car attached to a train of
the St. Louis, Iron Mountain & Southern Railway Company, the
plaintiff in error, which was passing through the yard of that com-
pany at Texarkana, in the state of Arkansas. A switchman of
the plaintiff in error carelessly threw a switch before the Pull-
man car had passed it, and this derailed the car, caused it to col-
lide with a train of coal cars, smashed two of the windows on one
side of the car, and, as the defendant in error alleged, seriously
injured her. She brought an action for her damages, and recov-
ered a judgment against the company. The writ of error in this
case was sued out to review the proceedings which resulted in this
judgment.

Counsel for the plaintiff in error declare in their brief that they
rely upon 11 supposed errors to reverse the judgment. The first
5 are founded upon exceptions to the refusal of the court to give
certain requests for instructions to the jury, which they preferred.
The first request was that if the jury believed that the injury to
the defendant in error resulted without fault of the company, by
inevitable accident, or by reason of the diseased condition of the
defendant in error, their verdict should be for the plaintiff in
error. The second request was that if the jury found from the



