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This was a motion for a preliminary injunction.

Harmon, Colston, Goldsmith & Hoadley, for plaintiff.
McMabon & McMahon and Paxton, Warrington & Bontet, for de-
fendant.

TAFT, Circuit Judge. The bill was filed by the plaintiff to foreclose
a lien whiech, it is claimed, is secured to it under the statute of Ohio
for the amount due on a contract for the erection of machinery to
operate a street railway in the city of Dayton owned by thedefendant,
the Oakwood Street-Railway Company. The bill averred that the de-
fendant, under a false claim that the machinery did not comply with
the contract was about to remove the machinery from the building in
which it was placed, and thereby so to depreciate the value of the
property upon which the lien was secured as to constitute waste.
Upon the filing of the bill a preliminary restraining order was is-
sued. Subsequently the motion for a preliminary injunction came
on for hearing and decision. The bill asserts a lien upon all the
real estate owned by the company, upon its rolling stock, and upon
its track. It is in evidence and iy undisputed that the value of this
property far exceeds $100,000. It is also in evidence, and undis-
puted, that the value of the particular house and lot in which this
machinery is erected exceeds, without any machmery, $24,000.
The claim herein made is for $20,000. There is evidence showing
that there is 'machinery, not furnished under this contract, which
will remain in the building, of the value of $5,000, so that the plain-
tiff concedes that the value of the security far exceeds the claim.
I do not think that under such circumstances the case is one for a
preliminary . mjunctlon Preliminary injunctions are granted upon
a balance of convenience. If it be true, as the defendant asserts
in the answer, that tle machmery furnished is entirely inadequate
for the purpose of the defendant in the operation of a street rail-
way, then it will greatly inconvenience the defendant if, by an in-
junctive order of this court, it is reqmred to permit the machlnery'
there to remain. What the plalntlff has is a mere lien, and all that
it is entitled to is a sufficient security to pay the debt. This it
would seem to have in any event, whether it be entitled only to a
lien on the house and lot in Whlch the machinery is erected, or on
the adjoining property of the company, or on its entire track and
rolhng stock. For these reasons the motion for a preliminary in-
junction will be refused, and the preliminary restraining order here-
tofore issued is dissolved.

BOUND v. SOUTH CAROLINA RY. CO. et al.
Ex parte ROSEBOROUGH et al. -
(Circuit Court, D. South Carolina. December 12, 1895.)
BALE UNDER RAILROAD MORTGAGE—PURCHASE BY BONDEOLDERS' COMMITTEE.

Upon a sale under a railroad mortgage, a committee representing a
part of the bondholders purchased the property for cash. The commit-
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tee had previously advertised its purpose to protect the property, and its
invitation to all bondholders to share the expense and result was kept
open till the sale. The committee and the mortgage trustees were all
pariies to the foreclosure suit and took an active part therein, Held, that
bondholders who did not accept the invitation and were not represented
by the committee could not claim 8 priority in the distribution of the
cash consideration paid by the committee merely because the latter imme-
diately resold the property for sutficient to pay the par value of the bonds
represented by it, the order for sale having directed a distribution of the
fund received on the sale pari passu among all the bondholders,

8. P, Hamilton and B, A. Hagood, for plaintiff,
J. W. Barnwell and Lord & Burke, for defendants.

SIMONTON, Circuit Judge. This case comes up by way of
petition in the main cause. It sets up that the petitioners were
holders of first consolidated mortgage bonds of the South Caro-
lina Railway Company; the petitioner Roseborough being the
holder of bond No. 3,424 for $1,000, on which there were past due
and unpaid seven coupons, of $30 each, and the petitioner Brown-
ing being the owner of two bonds, of $1,000 each, on which there
were due, in all, coupons, of $30 each. The petitioners go
on to say that at the sale for foreclosure of the railway property,
the respondents Henry W. Smith, Gustave E. Kissell and Peter
Geddes were the highest bidders, at $1,000,000, and that after the
sale they immediately disposed of the purchased property to
Charles Parsons and others for an amount equal to the full value
of all the bonds represented by them, and that they remit the
petitioners, with all other bondholders not in the syndicate with
this committee, to the dividend on the $1,000,000 purchase money
which their bonds would receive in a division, including all the
bonds due and unpaid when the road was sold, thus including in
this the bonds received by this committee; that in this way these
petitioners would receive 10 per cent. or 15 per cent. of their bonds,
while the bondholders represented by this committee would each
receive the same dividend, in spite of the fact that they have
already received the full value of their bonds and coupons. The
bonds not included in those protected by the committee amount in
the aggregate to $63,100. The receiver, in his answer to the peti-
tion, says that he had then on hand $68,000, and that some $600,000
of the purchase money is yet unpaid. The petitioners ask that
they, and all other bonds in like plight with those they hold, be
paid out of the funds in the hands of the receiver, before the other
bondholders, who were represented by the committee, are per-
mitted to participate in this fund. The facts of this case, as de-
veloped in the record and by the testimony, are these:

‘When the proceedings by F. W. Bound, a second consolidated
mortgage bondholder, were instituted, all the persons representing
the several liens on the property were made parties defendant;
the bondholders secured by the several mortgages on the property
being represented by their trustees. Among other defendants were
the trustees of the first consolidated mortgage. In these pro-
ceedings the respondents Smith, Kissell, and Geddes intervened as
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a committee representing certain first consolidated mortgage bond-
holders of the South Carolina Railway Company, expressed dissat-
isfaction with and distrust of their trustees, and asked that they
be made parties defendant in the cause, and be permitted to rep-
resent their own interests apart from their trustees. The prayer
of this petition was granted, and thenceforward these petitioners
became and were parties to the cause, represented by their own
counsel, the bondholders instructing them; the trustees of their
mortgage being also active parties, with other counsel of their
selection, representing the other first consolidated bondholders.
The proceedings resulted in an order for a sale. Prior to such
sale this committee advertised in several New York papers their
purpose to protect the bonds in their charge as much as possible,
and inviting all other bondholders to come in and share the ex-
pense with them and the result. This invitation was kept open
until the day of sale. The present petitioners did not accept the
invitation. Neither of them saw it, although it was advertised
in the Charleston News and Courier, a paper published in South
Carolina. The sale took place, and the committee became the pur-
chaser of the whole property, which was sold, free of all liens, for
the sum of $1,000,000, This sale was confirmed. After the sale
the committee resold the property to the South Carolina & Georgia
Railroad Company. A circular issued by them and admitted in
evidence shows that they estimated that each of the bonds enti-
tled to share in the proceeds of the resale would receive a share
in the resale equal to the par and interest of the bond, less its
share of expense. The fairness of the sale of the railroad prop-
erty under the decree is not questioned, and all effort to set aside
the sale to the South Carolina & Georgia Railroad Company has been
abandoned on the record.

It is contended that this committee, and the bondholders whom
it represents, stand in such a relation to the other bondholders
under the same mortgage that they cannot, under that sale, reap
all of its advantages for themselves, and counsel rely in great
confidence upon the cases of Jackson v. Ludeling, 21 Wall. 616,
and State v. Anderson, 91 U. 8. 667. These cases clearly establish
the principle that one having an interest in a mortgage, in which
there are others having an equal or a similar interest, cannot
make such use of his interest therein so as to defeat, annul, or
exclude the interest of the others sharing the security with him;
that is to say, cannot by reason of his interest in the mortgage,
conduct by himself his separate proceeding, and under it dispose
of the mortgaged property so as to deprive other persons having
a lien of the same rank with his, or interested in the same mort-
gage with him, of their claim on the property. This is the precise
point decided in Jackson v. Ludeling, and the qualification of the
rule:

“When two or more persons have a common interest in a security, equity
will not allow one to appropriate it exclusively to himself, or to impair its

worth to the others. Community of interest involves mutual obligation. If,
8. g., & corporation issue many bonds, and give a mortgage on all its estates
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to secure them, one holder of the bonds, admitting that he has a right to
make use of the mortgage to enforce the payment of the bonds which he
holds, has no right to employ it as an instrument by which he may become
the owner of the property mortgaged at the lowest price at which it can
be obtained, leaving the bonds held by his associate holders unpaid. His
duty, if he uses it at all, is to make it productive of the most that can be
obtained for all who are interested in it, and it he seek to make a profit out
of it at the expense of those whose rights in it were the same as his own,
he is guilty of fraud.”

The doctrine is a famlha,r one. If a holder of one of several
bonds secured by a mortgage of real estate proceed at law on
his bond, enter up judgment against the mortgagor, enforce it
by executlon, and at the sale purchase the equity of redemption,
he cannot in this way deprive the other bondholders secured by
the same mortgage of their protection under it. In the proceedings
leading up to the sale in the present case, the committee and the
bonds represented by them disscciated themselves from the other
bondholders under their common mortgage, and thenceforward
acted apart from them in the protection of their interests. These
other bondholders, including the petitioners, were throughout rep-
resented by the trustees of their mortgage. There was, then, no
~ duty or obligation on the part of the committee towards the bond-

holders not represented by them in any of the steps leading up
to this sale, They were representing as distinet an interest from
them as if they were protected by another security. Nor was
there any obligation upon them to eonsult or protect the other
bondholders, who were actively and fully represented in the same
cause by their own trustees and counsel. They were not seeking
to make use of a common security for their own separate advan-
tage, nor were they making use of proceedings unknown to or
apart from those who shared with them the security, nor were
they bound to admit other bondholders to come in with them.
They did not profess to act for themselves and for all others in
like plight with them. The order for sale having been made,
and the day of the sale having arrived, the committee were rep-
resented at the sale and bid. The fairness of the sale is not
questioned. Its validity cannot be disputed. 'When the property
was knocked down to them, they did not use any of the bonds
secured by the mortgage in payment, in whole or in part, of so
much of the purchase money they were required to pay. This

was paid in cash. The sale was confirmed. The special master
had reported that the amount bid was $1,000,000. The deed was
executed to the committee as purchasers, and the property con-
veyed free of all liens. Thenceforward the property of the rail-
way company was free from the mortgage, and from any claim
of the bondholders, and the money in the hands of the special mas-
ter was substituted for it, and took its place in all respects. This
court had no control over-the disposition made or desired to be
made of the property by the purchasers,—could give no direction
whatever with regard to it. Just so soon as the deed of the spe-
cial master was executed, it passed from the jurisdiction of the
court, Thls is the 1nev1table result of the sale, and it cannot be
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avoided, unless it can be shown that the bids were chilled, or the
sale made invalid in some way. It is said that the purchasers at
this sale resold it at a price which saved them from any loss
whatever on their bonds. This, no doubt, is so. But it would
be as impossible for this court to compel them to share their profits
with the bondholders not represented by the committee, as it
would have been to compel these same bondholders to come to
their assistance if they had resold at a loss and not at a profit.
But the learned counsel for the petitioners contend that, inas-
much as by the resale the bondholders represented by the com-
mittee have been fully secured from loss, having already received
a sum in full of their bonds, they cannot, in equity and good con-
science, claim dividends on the purchase money to the detriment
of other bondholders of their class, who thus far have received
nothing. This court can only take cognizance of the mortgaged
premises and of the $1,000,000 which were substituted theresor.
Its power of direction extends only to the disposition of the $1,000,
000, and that has been exhausted by the decree and order for the.
sale, and the provisions therein. At this date it cannot modify,
annul, or repeal any part of that order and decree. By paragraph
5 of that decree it is found that there were then outstanding and
unpaid bonds secured by the first consolidated mortgage to the
aggregate of (principal) $4,883,000, and that the holders of said
bonds are entitled to the payment of the principal on said bonds,
as well as the payment of the interest due on such principal; that
is to say, each holder of each bond, every holder of every bond.
Paragraph 15 orders the fund to arise from the sale to be applied—
First, to the costs; second, to the amount due on the bonds of the
Louisville, Cincinnati & Charleston Railroad Company; third, to the
amount due on bonds under the mortgage of 1868; then, any balance
remaining after providing for the above in full shall be applied
to the payment of the principal and the past-due coupons of the
first consolidated mortgage bonds as may remain due and unpaid
at the date of distribution. This gives to each first consolidated
mortgage bondholder at the date of the decree a vested interest
in the proceeds of sale. Of this he cannot now be deprived. It
creates a mode of distribution pari passu among all the first con-
solidated mortgage bonds, each and every of them. This mode
of distribution fixed by this decree cannot at this date be dis-
turbed by the occurrence of facts outside of the case, and not
requiring the order of the court to give them validity,—the result
of the distribution of its proceeds. In the absence of any charge
of fraud or illegality in the proceedings leading up to the sale, to
the conduct of the sale itself, and to the purchase made thereun-
der, there is not equity in the petition, and it must be dismissed.
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" ATKINSON et al. v. ALLEN et al
(Circult Court of Appeals, Bighth Circuit. December 2, 1895)

No. 576.

1. EQuiry JurisprorroN—UsURY.

The fact that & note and contract are tainted with usury does not give

equity a right to enjoin an action at law thereon, and assume jurlsdictlon.
2, AVOIDANCE OF CONTRACT—DURESS.

A threat to bring a civil suit for a balance of an overdue account, a
part of which i8 conceded to be justly owing, does not constitute such
duress as will avoid & promise made by the debtor under the threat.

8. AccouNT STATED.

An account stated cannot be set aside in equity, in the absence of fraud,

mistake, or undue advantage,

Appeal from the Circuit Court of the United States for the East-
ern District of Arkansas.

This is an appeal from a decree dismissing a bill brought by the appel-
lants, R. G. Atkingon and E. B. Houston, to enjoin the appellees, James H,
Allen, Thomas West, and J. C. Bush, from prosecuting an action at law
against the appellants upon thelr promissory note and contract. From 1877
to 1886 the appellants were merchants at Pine Bluff, in the state of Ar-
kansas, and the appellees were commission merchants at New Orleans, in
the state of Louisiana. Between July, 1877, and February, 1885, the appel-
lees advanced moneys to the appellants at various times, and the latter ship-
ped cotton to the -former, which was sold by them on commission, and its
proceeds were credited to their account. During a large portion of this
time the appellants agreed to pay to the appeliees 8 per cent. per annum
interest, and 214 per cent. commission, on the amount of the advances they
recelved, and also agreed to ship to them each year one bale of cotton for
every $10 of thelr indebtedness, to be sold by the appellees on commission, .
and that, if they failed to ship that number of bales during each year, they
would pay to the appellees $1.25 on each bale of their deficiency. The ap-
pellees frequently rendered to the appellants statements of their account,
and in each statement they added the interest and commissions to the date
of the statement, and then treated the balance, which was always against
the appellants, as a new principal. During these years the appellees sold
cotton for the appellants which realized about $500,000, and at all times after
1879 the latter were 80 heavily indebted to the former that they could not
pay them, and their credit would have been impaired, and they might have
been financially ruined, if the appellees had sued them for the balance of
their account; and by these circumstances they were compelled from year
to year to renew their agreement to pay these commissions and this inter-
est, In preference to standing an action at law for their debt. The appel-
lants were partners as R. (3. Atkinson & Co. in all these transactions, and
in February, 1885, Atkinson went to New Orleans, examined, allowed, and
settled the account of the appellees against his firm, which disclosed all
the charges for interest and commissions of which the appellants now com-
plain. This account showed that Atkinson & Co. owed the appellees $17,-
929.84, and the latter demanded that the appellants should then give them
their promissory notes for that amount, and should agree to ship to them
during the year commencing .September 1, 1883, 1,793 bales of cotton, and
to pay them §$1.25 for every one of that number of bales which they failed
to so ship, and threatened that, if they did not execute such notes and such
an agreement, they would sue them for the balance of this account in New
Orleans, before Atkinson could leave that city. Thereupon Atkinson allowed
the account, and signed the notes and agreement with his firm name. One
of these notes was for $3,250, payable in December, 1885, and the appellants
paid it at maturity., The other was for $14,679.84, and was payable in Jan-
uary, 1886. The appellants pald this note, with the exception of $4,386.09



