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must be issued I and filed by the court below within the time
scribed by law. Stevens v. Clark, supra. Even if it be allowed
within the six months, if it be not actually issued until after the ex-
piration of the six months, the appellate court has no jurisdiction. U.
S. v. Baxter, supra. It is clear, therefore, that all the necessary
steps must be actually taken. It is not sufficient to say that they
will be taken. Take the case at bar. Instead of requiring counsel
to formulate their bill of exceptions before the juuy retired, they were
given 30 days to do so; and, in order that they should have ample
margin to be free from embarrassment in preparing a supersedeas
bond, the execution was stayed 60 days. This order was signed April
27, 1895. The bill of exceptions was not prepared and presented un-
til 28th September, 18.95. The petition and bond have not been filed
or presented, even at this late day. It is too late now to perfect the
appeal or to obtain a writ of error. It is so ordered.

ROBBINS et ill. v. ELLENBOGEN.
(CircuIt Court of Appeals, Eighth Circuit. December 2, 1895.) No. 642.

JunrsDIcTrpN-DrvERsE CrTfZENSIHP-SEPARATILE CONTROVERSY.
In a· suit to foreciose a mortgage against the mortgagees .and the pur-

chaser of the equity of redemption, the second mortgagee was, on his
request, made a party, and he filed a cross complaint asking for a fore-
closure of his mortgage, and to this the mortgagor's filed an answer. The
only question litigated was whether this second mortgage was based on
a legal consideration. Held, that it was error to remove the case to the
federal ·court upon the application of the owner of the equity of redemp-
tion, a resident of another state, since neither the complaint nor the
cross complaint showed. more than a single cause of action, and the
fact that different defendants had different defenses did not create sep-
arable controversies.

Appeal from the Circuit Court of the United States for the East·
ern District of Arkansas.
John McClure (S. S. Wassell was with him on brief), for Martha

Griffey.
John B. Jones, Daniel W. Jones, and W. So McCain filed brief for

Hiram and Elizabeth Robbins.
William G. Whipple :filed brief for appellee.
Before OALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. The only question to be considered on
this appeal is a question of jurisdiction, which was not raised in
argument, but is apparent on the face of the record, and must,
therefore, be noticed. Barth v. Coler, 19 U. S. App. 646, 649, 9 C.
C. A. 81, and 60 Fed. 466; Thurber v. Miller, 14 C. C. A. 432, 67
Fed. 371. The Ladies' Building Association, a corporation of the
state of Arkansas, sued Hiram Robbins, Elizabeth Robbins, and
Martha Griffey, the appellants, in the Pulaski chancery court of the
state of Arkansas, at its October term, 1891, to foreclose a mortgage
on certain real eE?tate situated in the city of Little Rock, Ark. The
bill showed that Hiram Robbins and Elizabeth Robbins, his wife,
had executed the mortgage sought to be foreclosed, and that subse-
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quent to the execution of said mortgage they had conveyed their
equity of redemption in the mortgaged property to.Martha Griffey.
For that reason she was made a party defendant. Subsequently
Elias Ellenbogen, the appellee, appeared in the chancery court, and
asked to be made a party defendant to the suit, on the ground that
he held a second mortgage on the premises described in the bill,
that had been executed by Hiram Robbins and wife subsequent to
the execution of the first mortgage. Ellenbogen was thereupon per-
mitted to file an answer and a cross complaint for the purpose of se-
curing a decree foreclosing the second mortgage by him held. Sub-
sequently, on February 11, 1892, Martha Griffey filed a petition for
the removal of the case to the circuit court of the United States for
the Western division of the Eastern district of Arkansas, and an
order of removal was granted on her petition. The petition for re-
moval alleged that the petitioner, Martha Griffey, was a resident
and citizen of the state of Kentucky, and that the plaintiff was, at
the time the suit was brought, a citizen of the state of Arkansas;
"that this action was brought to obtain a decree against the property
described in the bill for a sum of money, upwards of two thousand
dollars, exclusive of costs, to be declared a lien on the said lands,
which is held and owned by this defendant; and the value of said
land is upwards of 1\yO thousand dollars; that this suit involves a
controversy between plaintiff and this defendant which can be de-
termined to the exclusion of the other parties." After the removal
of the case to the federal court, Hiram Robbins and wife, two of
the original defendants, filed an answer to Ellenbogen's cross com-
plaint, in which they objected to a decree in favor of Ellenbogen,
foreclosing the second mortgage on the property, for the reason, as
alleged, that the second mortgage was based on an illegal considera-
tion. in this, to wit: that it was executed to secure the pa,yment for
certain liquors sold in violation of the laws of the state of Arkansas
and of the United States. Martha Griffey, the other defendant,
also filed an answer to the cross complaint, but she only alleged in
her answer that her codefendants, Hiram Robbins and wife, were
resisting the foreclosure of the second mortgage for the reason that
it was fOllnded upon an illegal consideration. She therefore prayed
that, if the second mortgage was found to be invalid for any cause,
it might be ordered to be delivered up and canceled, and that the
mortgaged property be freed from the lien thereof. Thereafter
there was a long controversy between Hiram Robbins and wife on
the one hand and Elias Ellenbogen on the other, touching the ques-
tion whether the second mortgage was in fact based upon an ille-
gal consideration. This was the only question that was litigated.
Eventually there was a decree in favor of Ellenbogen against the
defendants, Hiram Robbins, Elizabeth Robbins, and Martha Griffey,
which adjudged that the sum of $2,812.30 was due on the second
mortgage, and that, unless said sum was paid to the mortgagee
within 30 days, the property covered by the second mortgage be
sold to satisfy said debt, and that for any deficiency a judgment be
rendered against Hiram Robbins in the ordinary form. It is from
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this decree that the present appeal was taken. Martha Griffey, it
seems, did not appear at the hearing of the case, and the decree was
taken against her by default. Moreover, the decree rendered by the
circuit court contained no reference to the first mortgage that was
held by the Ladies' Building Association.
It is manifest, we think, from an inspection of the record, that the

case was erroneously removed from the state court, and that the
circuit court of the United States had no jurisdiction to enter the
decree from which the appeal was taken. This conclusion is in-
evitable whether we treat the proceeding, as the circuit court ap-
pears to have treated it, simply as a suit by Ellenbogen against
Robbins and wife and Martha Griffey to foreclose the second mort-
gage, or whether we treat it in substance as a proceeding by the
Ladies' Building Association and Ellenbogen against said defend-
ants to foreclose both mortgages. All the parties to the controversy
were citizens and residents of the state of Arkansas except the de-
fendant Martha Griffey, and all were proper, if not necessary, par-
ties to the action. The suit brought by the Ladies' Building Asso-
ciation against Robbins and wife and Martha Griffey to foreclose the
first mortgage was not removable to the circuit court of the United
States by the defendant Martha Griffey on the ground of a separable
controversy existing between herself and the plaintiff, because the
suit embraced but a single cause of action, which was not divisible
into separate controversies. The fact that there were three defend-
ants, one of whom-Mrs. Griffey-was a citizen of Kentucky, was of
no significance, even if it had so happened that she had a separate
defense to the action. When the cause of action is single, the fact
that different defendants have different defenses does not create
separable controversies, as has been repeatedly held. The same re-
mark applies to the cross complaint filed by Elias Ellenbogen
against Robbins and wife and Martha Griffey, which was the suit
that was actually tried. That suit was not removable to the federal
court, there being but a single cause of action, because the plaintiff
and two of the defendants were residents and citizens of the state
of Arkansas. It matters not, therefore, whether we view the pro-
ceeding as a suit to foreclose both mortgages or whether we treat
it, as the circuit court eventually treated it, as a suit to foreclose
the second mortgage only. In either aspect of the case it was not
removable to the federal court, either .on the ground of diverse cit-
izenship or on the ground of a separable controversy. The case is
ruled by the decisions of this court in Thurber v. Miller, 14 C. C. A.
432,67 Fed. 371, and in Barth v..Coler, 19 U. S. App. 646, 9 C. C. A.
81, and 60 Fed. 466, and by numerous decisions of the supreme court
of the United States which are there cited. Inasmuch as the juris-
dictional question was fully considered in the foregoing cases, es-
pecially in Thurber v. Miller, further discussion of the question is
unnecessary. The decree of the circuit court is reversed at the cost
of the appellants, and the case is remanded to the circuit court,
with directions to vacate its decree, and to remand the case to the
Pulaski chancery court, from whence it was removed.
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LANT v. MANLEY et aI.
(Circuit Court, E. D. Michigan. JUly 29, 1895.)

No. 3,387.

'1

1. FEDERAL COURTS-JURISDICTION-PROPERTY IN CUSTODY OF STATE COURT.
A bill calling upon the federal court to dispossess administra tors of a

decedent of all control over. the property committed to their charge, and
to assume the administration and distribution of the property, and pray-
ing the appointment of a receiver, and a transfer to the court of all title
deeds, securities, and papers of every kind belonging to decedent, and
an injunction against all interference by the administrators with said
estate, is demurrable as seeking to interfere with property in the cus-
tody of the state probate court.

2. SAME.
Property in possession of administrators appointed by the county pro-

bate colirt cannot be levied on under an attachment issued by a federal
court.

8. FRAUDULENT CONVEYANCES-LACHES.
A hUl filed in 1894 by the holder of a judgment against a decedent to

obtain a discovery of decedent's assets, and to obtain relief from alleged
frauds by which decedent put his property out of the reach of creditors,
showed that the judgment was recovered in 1881, when the six-year'
period of limitations had nearly run against the cause of action, and
that no effort to collect it was made until HID!, when an attachment was
levied on property alleged to have been fraudUlently conveyed by de-
cedent. It appeared that the alleged fraudulent conveyances by de-
cedent were made in 1874 and 1875, and that they were recorded within
two years thereafter. Beld, that complainant was guilty of laches.

4. SAME-DECEASED GRANTOR.
2 How. Ann. St. Mich. § 5884, provides that the executor or adminis-

trator shall prosecute suits to set aside .any conveyances made by de-
cedent to defraud his creditors, provided creditors request the bringing
of such suit. Held, that a bill by credItors of decedent to set aside con-
veyances made by him should aver that the executor or administrator
has been requested to institute such suit.

Go SAME.
Where matters complained of as frauds are evidenced by public records

accessible to all, one seeking rellef therefrom cannot excuse hIs delay by
alleging ignorance thereof, unless he shows some affirmative act of de-
ception, or some misleading device on the part of the party charged with
fraud, intended to exclude suspicion, and to prevent inqUiry and the in-
stitution of adequate measures of redress.

The complainant in this cause is a citizen of the state of Indiana,
and the defendants are all citizens of the state of Michigan. De-
fendant Charles H. Manley is administrator of Elijah W. Morgan,
deceased. Defendants Kinne and Johnson are the survhing exec-
utors and trustees of the last will and testament of Lucy W. S.
Morgan, deceased; and defendant Lucy D. S. Parker is sued individ-
ually and as administratrix of the last will and testament of her
deceased husband, Franklin L. Parker.
The facts upon which relief is sought by the bill, which is pro-

fessedly filed as well for the complainant as all other creditors of
Elijah W. Morgan, deceased, late of Washtenaw county, Mich" who
will come in and contribute to the expenses of this suit, are as
follows:


