CASES

ARGUED AND DETERMINED

IN THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

THREADGILL v. PLATT et al.
(Circuit Court, W. D. Virginia. December 26, 1895.)
1, WrIT OF ERROR—TIME FOR ALLOWANCE—JURISDICTION OF CIRCUIT COURTS
OF APPEALS.

The six months within which a writ of error from the circuit court of
appeals to review a judgment at law may be sued out (26 Stat. 82y, § 11)
must be computed from the date of entering the judgment, and not from
the end of the term. To give the appellate court jurisdiction, the writ
must be actually sued out and filed in the court below within that time;
and, if this be not done, it is of no avail that an intention to obtain
review was fully disclosed at the trial, or that the court was held open to
the legal end of the term, to allow time for preparing a b111 of exceptxons

2. BAME—ISSUANCE OF WRIT—POWERS OF JUDGE.

A writ of error to review a judgment at law in the circuit court of ap-
peals issues from that court; and a judge, In passing upon an applica-
tion for the writ, must exercise the powers of that court, and is bound
by its limitations. He cannot, therefore, issue the writ after the expira-
tion of the time limited by law.

This was an action at law by F. M. Threadgill against Thomas C.
Platt, president of the United States Express Company, and others.
There was judgment for plaintiff, and defendants now seek to per-
fect their right to a writ of error.

Kirkpatrick & Blackford, for plaintiff,
Tracy, Boardman & Platt Jas. Bumgardner, Jr., and Bev. T. Crump,
for defendants.

SIMONTON, Circuit Judge. The defendants in this case seek to
perfect their appeal from the judgment of this court to the circuit
court of appeals. This was an action at law, tried before a judge
with a jury. The jury found & verdict for the plaintiff on 27th
April, 1895. The trial had consumed several days, nearly a week.
The testimony, taken by a stenographer, was voluminous. Many
witnesses were examined. Very many exceptions were taken and
noted during the progress of the cause. The defendants, among other
things, had requested the court, at the close of the plaintiff’s case,
to instruct the jury to find a verdlct in their favor. A similar mo-
tion was made when all the testimony was in. These motions were
severally refused, and exceptions were taken and noted. It became
clear, therefore, that if the defendants desired a review of the case
in the appellate court much time was needed for formulating the
exceptions taken at the trial, and for the preparation of the assign-
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ments of error; all of which, under the practice, must be prepared
anterior to, ané must be presented with, the petition for the writ of
error and citation. The counsel for the defendants expressed in
open court their desire to carry the case up. For these reasons, the
court stayed execution upon the judgment for 60 days, the period
limited for allowing a supersedeas, and gave the defendants 30 days
within which to formulate the exceptionstakenduring the progress of
the case; and as the juries were about to be discharged, and the active
business of the court to cease, as a further precaution the trial judge
didnotadjourn sine die, but kept the court open to the end of the term
(September 9th); so that, in any event, the exceptions could be form-
ulated before final adjournment.® No order was made delaying the en-
try of judgment. This plaintiff did on 27th day of April, 1895. No
formulated exceptions were presented to the trial judge until 26th
day of September, 1895, when they were at once signed and sent to
the clerk to be filed. They were filed on 28th day of September,
1895. No petition for a writ of error and no assignments of error
were presented. No bond of any kind, either for costs or for super-
sedeas, lias been tendered. No citation has been issued. During the
session of the circuit court of appeals at Richmond, in November last,
counsel for both parties appeared before the trial judge at chambers,
on 13th November, 1895; and some discussion was had as to the
groper time within which the writ of error should have been applied

or in this cause. This discussion was continued, and counsel were
allowed until 15th December, 1895, to submit briefs on the whole
question.. The briefs have been submitted. ,

This is a case at law. It cannot be reviewed in the appellate court
but on writ of error. Without a writ of error the appellate ‘court
cannot také jurisdiction of the cause. Mussina v. Cavazos, 6 Wall.
358; Chase v. U. 8, 155 U. 8. 489, 15 Sup. Ct. 174; Stevens v. Clark,
10 C. C. A. 3879, 62 Fed. 321. A party seeking a writ of error must
first enter into bond with surety to prosecute his writ or appeal to
effect. Rev. 8t. U. 8. § 1000. The practice prescribed by the cir-
cuit court of appeals of the Fourth circuit requires the party who
seeks a writ of error to do so by petition, accompanied by an assign-
ment of errors. Insurance Co. v. Conoley, 11 C, C. A. 116, 63 Fed.
180. No citation can issue until the writ is allowed; so this is a
condition precedent to the issue of the citation. Section 1000.
Now, “no appeal or writ of error by which any order, judgment or

1This day [April 27, 1895] again came the parties, by thelr respective counsel, and the jury
sworn on Tuesday last to try the issue in this case also appeared in court in pursnance of their
adjonrnment on yesterday, and having fully heard the evidence, and received the instructions of
the court, and heard the argument of the counsel, were sent to their room, and, atter the lapse of
gome time, returned into eourt, and rendered thelr verdict as follows, to wit: “Wae, the jury, find
for the plaintiff, and assess his damages at the sum of ﬂﬂ:{-four thousand three hundred and
seventy-one dollars, with interest thereon from the 27th day of April,1894. R, L.Burks, Foreman.”
‘Whereupon the defendants, by their attorneys, moved the court to set aslde the said verdict, as
contrary to the law and the evidence, which motion the court overruled; and the defendants, by
their attorneys, excepted to the said ruling of the court. And it is considered by the court that
the plaintiff recover of the defendants the said sum of $54,871, his damages assessed as aforesaid,
with interest thereon. to be computed at the rate ot 6 per centum per annum till payment, from the
27th day of April, 1894, and his costs by him about this case in this behalf expended. And upon
motlon of the defendants, by their counsel, execution upon the said judgment ia suspended tor the
. term of 60 days from this date, in order that they may have time to perfect an appeal In their be-
half to the circuit court of appeals for the fourth judicial circuit; and upon their farther motion,
by their said attorneys, the term of 80 days from this date is aliowed them to formulate such ap-
peal, and the farther term of 10 days thereatfter 18 allowed the plaintiff for the purpose of offering
amendments to the same, if any he shall have to offer. Itis ordered that this court be not ad-
journed without day, but that 1t remain open for the transaction of business from day to day until
the next regular term thereof.
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decree may be reviewed in the circuit court of appeals shall be taken
or sued out except within six months after the entry of the order,
judgment or decree sought to be reviewed.” 26 Stat. 829, §1i. The
cases speak with no uncertain voice as to the practice in these cases.
“The United States circuit court of appeals has no jurisdiction in a
case where more than six months intervene between the entry of
judgment and the day on which the writ of error is sued out” U.
8. v. Baxter, 2 C. C. A. 410, 51 Fed. 624, 10 U. 8. App. 241; Union
Pac. Ry. Co. v. Colorado, ete., Ry. Co., 4 C. C. A. 161, 54 Fed. 22 Stev-
ens v. Clark, 10 C. C. A. 379, 62 Fed. 321; Coullette V. Thomason, 1C.
C. A. 675, 50 Fed. 787. When a writ of error from the circuit court
of appeals is allowed within the six months, but is not actually issued
by the clerk until after the expiration thereof, it will be dismissed,
for, in a legal sense, the writ of error is not brought until it is filed
in the court below. TU. 8. v. Baxter, supra; Scarborough v. Par-
goud, 108 U. 8. 567, 2 Sup. Ct. 877. To give the appellate court ju-
risdiction of a writ of error, the writ must be sued and filed in the
court below within the time prescribed by law, and this requirement
cannot be waived by the parties., Stevens v. Clark, 10 C. C. A. 379,
62 Fed. 321.

In this case but one step has been taken towards perfecting the
appeal. There is no petition, nor bond, nor assignment of errors.
Each of these is indispensable. More than six months has elapsed
since the entry of judgment. Counsel for defendants say that the six
months do not begin to run until the rising of the court. But the
act says that the time is computed from the entry of the judgment.
The order suspending the execution, and allowing time for formulat-
ing exceptions, clearly contemplated entry of judgment forthwith,
for the execution could not be issued, and therefore could not be sus-
pended, until judgment entered, nor could a writ of error lie except
from final judgment.

It is contended that the purpose of obtaining a review of this case
in the appellate court was fully developed at the trial; that the action
of the court was equivalent to the allowance of an appeal by way of
writ of error. This might dispense with the citation (Phil. U. 8.
Prac. 116), but it could not dispense with the other steps which the
act of congress and the rules of court make essential to the removal
of the case to the appellate court.

It has been earnestly pressed on the court that it should grant the
writ of error, and that the circuit court of appeals could decide
whether it was providently granted. But the writ of error does not
issue from this court. It issues from the circuit court of appeals.
“It is in form and in fact the process of that court, directed to the
judges of the circuit court, commanding them to return with said
writ, inte the appellate court, a transeript of the record of the case
mentioned in the writ.” Mussina v. Cavazos, 6 Wall. 358. In grant-
ing the writ, therefore, the judge to whom it is presented must ex-
ercise the power of the circuit court of appeals, and is bound by its
limitations. That court cannot entertain a writ of error until it is
filed in the court which rendered the judgment. Brooks v. Norris,
11 How. 204; Scarborough v. Pargoud, 108 U. 8. 567, 2 Sup. Ct. 877.
To give the circuit court of appeals jurisdiction, the writ of error
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must be issued, and filed by the court below within the time pre-
seribed by law. Stevens v. Clark, supra. Even if it be allowed
within the six months, if it be not actually issued until after the ex-
plrdtlon of the six months the appellate court has no jurisdiction. U.
S. v. Baxter, supra. It is clear, therefore, that all the necessary
steps must be actually taken. It is not sufﬁment to say that they
will be taken. Take the case at bar. Instead of requiring counsel
to formulate their bill of exceptions before the jusy retired, they were
given 30 days to do so; and, in order that they should have ample
margin to be free from embarrassment in preparing a supersedeas
bond, the execution was stayed 60 days. This order was signed April
27, 1895. The bill of exceptions was not prepared and presented un-
til 28th September, 1895. The petition and bond have not been filed
or presented, even at this late day. Tt is too late now to perfect the
appeal or to obtain a writ of error. It is so ordered.

ROBBINS et al. v. ELLENBOGEN.
(Circult Court of Appeals, Bighth Circuit. December 2, 1895.). No. 642,

JURISDICTION—DIVERSE CITIZENSHIP—SEPARABLE CONTROVERSY.

In a suit to forecloge a mortgage against the mortgagees and the pur-
chaser of the equity of redemption, the second mortgagee was, on his
request, made a party, and he filed a cross complaint asking for a fore-
closure of his mortgage, and to this the mortgagors filed an answer. The
only question litigated was:whether this second mortgage was based on
a legal consideration. Held, that it was error to remove the case to the
federal court upon the application of the owner of the equity of redemp-
tion, a resident of another state, since neither the complaint nor the
cross complaint showed more than a single cause of action, and the
fact that different defendants had different defenses did not create sep-
arable controversies.

Appeal from the Circuit Court of the United States for the East-
ern District of Arkansas.

John McClure (8. S. Wassell was with him on brief), for Martha
Griffey.

John B. Jones, Daniel W. Jones, and W. 8. McCain filed brief for
Hiram and Elizabeth Robbins.

William G. Whipple filed brief for appellee,

Before CALDWELL, SANBORN, and THAYER, Circuit Judges.

THAYER, Circuit Judge. The only question to be considered on
this appeal is a question of jurisdiction, which was not raised in
argument, but is apparent on the face of the record, and must,
therefore, be noticed. Barth v. Coler, 19 U. S, App. 6406, 649, 9 C.
C. A. 81, and 60 Fed. 466; Thurber v. Miller, 14 C. C. A. 432, 67
Fed. 371. The Ladies’ Building Association, a corporation of the
state of Arkansas, sued Hiram Robbins, Elizabeth Robbins, and
Martha Griffey, the appellants, in the Pulaski chancery court of the
- state of Arkansas, at its October term, 1891, to foreclose a mortgage
on certain real estate situated in the city of Little Rock, Ark. The
bill showed that Hiram Robbins and Elizabeth Robbins, his wife,
had executed the mortgage sought to be foreclosed, and that subse-



