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in the national courts, but it to a degree qualifies the distinctions:
between the different forms of action at commeon law. It is, how-
ever, stringently required that the proof must agree with and sup-
port the pleadings, and the relief granted must be within the prayer
for relief, and within the grounds alleged and relied on to obtain
it. It may be that the judgment of the circuit court fully meets the
justice of the case. While we are not disposed to hold that the
controversy is one which falls within the exclusive jurisdiction of
equity, it does appear to us.that the plaintiff (below) should present
to the court by his pleadings, truly, the case shown by the indis-
putable evidence, and the ground on which he is entitled to a re-
turn, in part or in whole, of the advanced payment made by him on.
the contract,

One of the errors assigned is as follows:

“The court erred in its charge to the jury in directing the jury to take into
consideration the three thousand dollars ($3,000.00) paid by the plaintiff to
the defendant as a part of the purchase price of the cattle (a) because there
is no pleading on the part of the plaintiff which would warrant the submis-
sion of said issue.”

This assignment is well taken, and points out the error which re-
quires the reversal of the case.. We do not deem it necessary to-
notice the other questions in the case, which have been so fairly
presented and so ably discussed by the learned counsel who have-
filed briefs and submitted oral arguments in the case in this court,
as those questions may not arise or may not give embarrassment in.
the future progress of the case.

Reversed and remanded.

RITTER v. MUTUAL LIFE INS. CO. OF NEW YORK.
(Circuit Court of Appeals, Third Circuit. December 2, 1895.)
No. 2.

1. Lire INSURANCE—SUICIDE OF INSURED. .

The personal representatives of one who, when sane, deliberately kills:
himself, with the intent to secure to his estate the amount of insurance he
has effected upon his life, cannot recover the insurance money, though the-
policy contains no provisions respecting suicide.

2. SAME—INTENT TO DEFRAUD.

One R., who already carried life insurance to the amount of $315,000, took
out additional policles in the M. Ins. Co.,, amounting to $75,000. At the:
time such policies were issued, R. was insolvent; his income was wholly
inadequate to pay the expenses of his family and the premiums on his life
insurance; he was engaged in hazardous stock speculations, and had em-
bezzled large sums of money. At the time of the issue of the $75,000 in-
surance, R. also took out another policy for $20,000, for the benefit of his-
wife, and, shortly after, $90,000 more in his own name. Within a year after
the issue of the $75,000 policies, R., while sane, deliberately committed
suicide, leaving a letter to his executor describing his liabilities and his in-
surance, and directing the application of the proceeds of the policies to his-
debts. Other letters left by him also indicated that his purpose in com-
mitting suicide was to secure the insurance money for the payment of his
debts. Held, that it was not error to refuse to instruct the jury, in an action
by R.’s executor against the M. Ins. Co., that there was no evidence that
R. entered into the contracts of insurance with the intention of defrauding.
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the company, or that he entered into such contracts with the intention of
committing suicide.
3 SAME—SANITY.

The court, in such action, instructed the jury that if R. killed himself
while his reasoning faculties were so far impaired by insanity that he was
unable to understand the moral character of his act, even if he did under-
stand its physical pmature and effect, such self-destruction would not pre-
vent recovery on the policies, and explained the expression “moral char-
acter of his act” by adding that if R. understood, as a sane man would,
the consequences to follow from his suicide to himself, his character, his
family, and others, and was able to comprehend its wrongfulness, then he
was to be regarded as sane, and charged that, if R. was sane when he com-
mitted suicide, such suicide was a defense to the policy. Held no error,

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

This was an action by A. Howard Ritter, executor of the last will
-of William M. Runlk, deceased, against the Mutual Life Insurance
‘Company of New York, to recover upon policies of life insurance, ag-
gregating $75,000. Upon the trial in the circuit court (69 Fed. 505),
the jury rendered a verdict for the defendant. Plaintiff brings er-
Tor. Affirmed.

Richard C. Dale and Geo. Tucker Bispham, for plaintiff in error.
John G. Johnson, for defendant in error.

Before ACHESON and DALLAS, Circuit Judges, and WALES,
District Judge.

ACHESON, Circuit Judge. This was an action brought by A.
Howard Ritter, executor of the last will of William M. Runk, late of
the city of Philadelphia, deceased, against the Mutual Life Insur-
ance Company of New York, upon six policies of insurance, together
amounting to the sum of $75,000, all bearing date November 10,
1891, issued by the defendant company to William M. Runk upon
his life. On the 5th day of October, 1892, Mr. Runk, with great
deliberation, committed suicide by a pistol shot, at a time when, as
-evidence indicates and the jury has found, he was of sound mind,
and able to understand both the physical and the moral character
and consequences of his act of self-destruction. At the time of his
suicide, Mr. Runk carried insurance upon his life to the amount of
'$500,000, the policies for which had been issued to him by a number
-of different companies. When the policies here in suit were taken,
Mr. Runk already carried upon his life policies of insurance issued
by other companies to the amount of $315,000, of which $135,000 had
been assigned by him to his aunt, Mrs. Barcroft, as collateral se-
-curity for moneys he owed her. At the same time that he effected
the insurance which is the subject-matter of this suit, Mr. Runk
took out another policy of insurance upon his life in the defendant
-company, for the benefit of his wife, for $20,000. Shortly thereaf-
ter, in the month of January, 1892, he took out in his own name
additional insurance upon his life to the amount of $90,000, in other
companies. In connection with the facts already stated, there
was evidence upon the trial of this case tending to show that, at
the time the policies in suit were taken out, Mr. Runk was insolvent;
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that his entire income did not exceed $700 a month, out of which he
had to support his family; that theretofore he had been engaged
in, and thereafter continued to be engaged in, stock speculations on
a large scale, in which he sustained heavy losses; that he had then
begun a system of surreptitious withdrawals (amounting at his
death to $86,000) of his contribution of $100,000 to the capital stock
of the firm of Darlington, Runk & Co., of which he was a member,
in violation of his partnership obligations, and which withdrawals
he artfully concealed; and it appeared, further, that, before the
date of the policies in suit, Mr, Runk had embezzled funds of the
Protestant Episcopal City Mission, of which he was treasurer, to
the amount of about $80,000. On the day of his death, or the day
before, Mr. Runk wrote a letter to the executor named in his will,
Mr. Ritter, giving a particular account of his liabilities, and a list
of his insurance policies, and directing the application of the insur-
ance moneys to his indebtedness. This letter and also other letters
in evidence, written by Mr. Runk just before he shot himself, clearly
evince that he deliberately committed suicide, with the intention
and in order that the insurance he had effected on his life might
be collected by his executor, and applied to the payment of his
liabilities.

As the case went to the jury, the only question of fact submitted
to that- tribunal was the question of the testator’s sanity at the
time he took his life, Nevertheless, error is assigned to the re-
fusal of the court to affirm the plaintiff’s first and second points,
namely: '

“(1) The evidence is not sufficient to warrant the jury in finding that the de-
ceased entered into the contracts of insurance evidenced by the policies sued
upon with the intention of defrauding the company defendant issuing the
same.

“(2) The evidence is not sufficient to warrant the jury in finding that the de-
ceased entered into the said contracts of insurance with the intention of com-
mitting suicide.”

The assignments of error under this head raise the question
whether there was any evidence in the cause which would have
justified the jury in finding that the policies in suit had been taken
out by William M. Runk with the fraudulent purpose of ending his
life by his own hand. We think that there was such evidence, and
that the affirmation of the above-quoted points would have been
erroneous. True, it was not shown by the declarations of the in-
sured, or by other like positive evidence, that, at the time he effect-
ed the insurance, he had formed the purpose to take his life. But
such direct evidence of dishonest intention is rarely obtainable.
Fraudulent intention is seldom openly avowed, and ordinarily its
existence must be deduced from the circumstances surrounding
the particular transaction, apparent motive, and conduct before and
after the event. Here we have a man heavily in debt and insolvent,
who had unlawfully appropriated to his own use trust funds, and
was in constant danger of exposure, who had plunged into hazard-
ous stock speculations, -and who was already carrying an unusually
iarge amount of life insurance, his income being grossly inadequate
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to pay the aceruing premiums on that insurance and maintain his
family. In this desperate state of affairs, this man takes out addi-
tional life insurance, amounting (with the policy in favor of his
wife) to the large sum of $95,000, which he knew he could not main-
tain for any great length of time. Then, about two months later,
we find him still further increasing his life insurance by other poli-
cies to the amount of $90,000. Nine months thereafter, when in a
sane condition of mind, he takes his life, with the expressed purpose
of enabling his estate to realize upon his life policies, leaving spe-
cific written directions to his executor how to apply the insurance
moneys in discharge of his liabilities. It is, indeed, the fact that
Mr. Runk’s suicide followed immediately after certain irregulari-
tiey in his conduct of the business of Darlington, Runk & Co. had
been detected, and when full exposure of his misconduct was im-
minent. Still, however, it was for a jury to determine, under all
the circumstances, when Mr. Runk first formed the design to take
his life; and the evidence, we think, would have well warranted
the finding that, at the time he took out the policies in suit, he was
preparing for the worst, and that he then contemplated and had
determined upon self-destruction should his stock speculations fail
him in the near future. 'We are not, then, able to sustain any of the
assignments of error upon this branch of the case.
The plaintiff’s fourth point was in these words:

“(4) The mere fact that the insured committed suicide does not, standing
alone, avoid the policies, there being no condition to that effect in the policies.”

The defendant’s first point was as follows:

“(1) There can be no recovery by the estate of a dead man of the amount of
policies of insurance upon his life if he takes his own life designedly, whilst of
sound mind.”

The plaintiff’s fourth point was refused, and the defendant’s first
point was affirmed; and the court charged the jury that if the in-
sured, Mr. Runk, was in a sane condition of mind at the time of his
self-destruction, his suicide was a defense to this suit. These in-
structions are assigned for error, and the assignments raise the ques-
tion whether the personal representative of one who, when sane, de-
liberately kills himself, with the intent to secure to his estate the
amount of insurance he has effected upon his life, can recover the in-
surance money, the policy containing no provision with respect to sui-
cide. It is conceded that this precise question was not involved or
decided in any case prior to the present one. In the cases brought
to our attention where suicide, during sanity, by the person whose
life was insured, was held not to be a valid defense, the policy was
issued for the benefit of some other person, or an independent interest,
by assignment or otherwise, had been acquired by a third person.
Not one of the decisions, we think, gives countenance to the idea that
the personal representatives of the insured can recover where the
latter, while sane, deliberately commits suicide for the purpose of
compelling payment of the insurance money to his estate. That
there can be no recovery in such case has been asserted by courts and
judges whose expressions of opinion command great respect.
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- In Moore v. Woolsey, 4 EL & Bl. 243, 254, Lord Campbell said:

“If & man insures his life for a year, and commits suicide within the year,
his executors cannot recover upon the policy; as the owner of & ship who in-
sures her for a year cannot recover upon the policy if within the year he causes
her to be sunk. A stipulation that in either case, upon such an event, the policy
should give a right of action, would be void.”

In Hartman v. Insurance Co., 21 Pa. St. 466, 479, it was said:

“Besides this, the court was very plainly right in charging that, if no such
condition had been inserted in the policy, & man who commits suicide is guilty
of such a fiaud upon the insurers of his life that his representa’uves cannot re-
cover for that reason alone.”

This observation has been criticised, and, standing by itself, it may
appear to be too sweeping. Hartman’s Case, however, did not in-
volve any question of insanity, and the court was speaking of suicide
by a sane man.

In Supreme Commandery v. Ainsworth, 71 Ala. 436, 447, the court
said:

“Death—the risk of life insurance, the event upon which insurance money is
payable—is certain of occurrence. The uncertainty of the time of its occurrence
is the material element and consideration of the contract. It cannot-be in the
contemplation of the parties that the assured, by his own criminal act, shall
deprive the contract of its material element, shall vary and enlarge the risk,
and hasten the day of payment of the insurance money.”

The above-quoted views, as applied to suicide by a sane man, who
kills himself to the end that his estate shall thereby be benefifed
by the enforcement of a policy of insurance on his life, are, we think,
just, and sustained by the soundest reason. Itisa fundamental con-
dition of the contract of life insurance, even if the policy be silent
on the subject, that the insured, while in a sound mental condition,
will not voluntarily destroy his life. The contract would lack mu-
tuality of obligation if the insured, at his own pleasure, by intentional
self-destruction, could terminate the payment of the stipulated pre-
miums, and precipitate the payment of the sum insured. To sanc-
tion a recovery in such a case would be to reward fraud and en-
courage wrongdoing.

In Insurance Co. v. Armstrong, 117 U. 8. 591, 600, 6 Sup. Ct. 877,
Mr. Justice Field said:

“It would be a reproach to the jurisprudence of the country if one could re-
cover ipsurance money payable on the death of a party whose life he had feloni-

ously taken. As well might he recover insurance money upon a building that
he had willfully fired.”

There is, it seems to us, in principle, no distinction between the
instances thus put by Justice Field and the case now before us. It
‘is conceded that if, at the time a policy of life insurance is obtained,
the insured has formed the purpose of ending his life, his suicide
would defeat a recovery. But what difference does it make when
such purpose is conceived? = Willful self-destruction by the insured,
when he is sane, is equally a fraud upon the insarer whether the pur-
pose to commit the act is formed before or after the policy is taken.
In our judgment, the rulings of the court below upon this subject
were right.
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The remaining assignments of error relate to the instructions of
the court as to what constitutes that degree of mental unsoundness
which will relieve against what otherwise would be the consequence
of self-destruction. Here it seems to be proper to cite at length the
plaintiff’s fifth point, and the answer thereto, and the accompanying
observations made by the court. These were as follows:

“(5) 1f one whose life is insured intentionally kills himself when his reasoning
faculties are so far'imhpaired by insanity that he is unable to understand the
moral ¢haracter of his act, even if he does understand its physical nature, conse-
quence, and effect, such self-destruction will not of itself prevent recovery upon
the policies »

“Thig is affirmed. I will say, however, that we must understand what is
meant and intended by the term ‘moral character of his act.’ It is a term which
has been used by the courts, and is correctly inserted in the point; but it is a
term’ which might be misunderstood. We are not to enter the domain of meta-
physics in determining what constitutes Insanity, so far as the subject is in-
volved in this case, ~If Mr. Runk understood what he was doing, and the ¢on-
sequences: of his act or acts to himself as well as to others,—in other words, if
he understood, as a man of sound mind would, the consequences to follow
from his contemplated suicide, to himself, his character, his family, and others,
and was able to comprehend the wrongfulness of what he was about to do, as
a sane man would,—then he is to be regarded by you as sane; otherwise, he is
not.”

In a subsequent part of the charge, the court said:

“I therefore charge you that if he was in a sane condition of mind at the
time, a8 I have described, able to understand the moral character and conse-
quences of his act, his suicide is a defense to this suit.”

‘We are not able to discover in these instructions anything of which
the plaintiff in error can justly complain. The explanatory remarks
which the learned judge made in connection with his affirmance of
the plaintiff’s fifth point were pertinent and proper. Upou the ques-
tion of insanity, the jury was plainly informed that, to prevent a
recovery, it was not enough that Mr. Runk understood the physical
nature, consequence, and effect of his act of self-destruction, but
that he must also have understood the moral character and conse-
quences of the act, and that, if he did not comprehend its wrongful-
ness, he was to be regarded by the jury as insane. Nor were the
instructions of the court inadequate to the facts of the case. We
think that they fully covered the question ‘of insanity here involved.
‘We do not perceive that, in the instructions complained of, there was
any departure from the principles approved by the supreme court in
the cases of Insurance Co. v. Terry, 15 Wall. 580; Insurance Co. v.
Rodel, 95 U. 8. 232; Insurance Co. v. Broughton, 109 U. S. 121, 3 Sup.
Ct. 99 and Insurance Co. v. Akens, 150 U. 8. 468, 14 Sup. Ct. 155.
The charge, we think, conformed to the rulings in those cases.

‘We are of the opinion that this record discloses no error, and the
judgment of the circuit court is affirmed.
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WESTERN UNION BEEF CO.v. THURMAN et al.
(Circuit Court of Appeals, Fifth "Ci;cuit December 3, 1893.)
No. 301., '

1. EgIDENCE-—DOCUMENTS 1IN CONTROL OF ADVERSE PARTY—~ATTORNEY AND

LIENT.

‘For the purpose of showing that one P. was chief counsel for the plain-
tiffs in an action on trial, and accordingly that the plamtlffs were-bound,
upon- notice, to produce certain deeds, alleged to be in P.'s possession,
defendant introduced evidence to the effect that the attorney of record in
the case was one M., but one B. conducted the case; that B. believed that
P.had employed M. tobrlngthe action; that he had had some correspondence
with P. about the case, and;on one occasion, when defendant’s attorneys
requested a continuance, he referred them to P., and agreed to respect his
decision; and that P. assented to the contmuance The trial judge held
-this evidence insufficient to show that P. so far controlled the case that
his possession of the deeds should be treated as that of the plaintiffs.
Held no error. r ) .

2. ADVERSE P0ssEsSION—EVIDENCE.

In an action of ejectment, defendant, clalming under a title by alleged
adverse possession for 10 years for the purpose of showing such pos-
session in one K. and under his title, introduced evidence showing that
one F. went into possession of the land for K. on October 19, 1868, held it
for him until his death, in 1878 or 1879, and therea.fter, until 1885, for two
sisters of K., who were supposed to be his heirs, but in fact were not such.
The trial court held that as the adverse holding under K.'s title was inter-
rupted after his death by the holding for others, not in privxty with his
title, there was no sufficient evidence of adverse possession to go to the

" jury. Held no error.,
8, EvipENCE—HEIRSAIP—TExXAS LAND LAWs.

The fact that a patent, issued under the land laws of Texas, was for the
quantity of land to which, under such laws, a singlé man was entitled,
being less than that which a mairied man would receive, does not prove
that the person to whom the grant was made was single, since the provision
-of the law for the benefit of married men did not necessarily apply to
men who went to Texas without their families; nor does the fact that
such a patent is issued, after the death of the person to whom the grant
was made, to one who is recited to be his “patural heir;” prove that such
natural heir was an illegitimate son, or that the grantee was unmarried.

4, SAME—IMPROVEMENTS—TEXAS STATUTE.

In an action of ejectment, evidence in support of a defendant’s plea for
improvements, which fails to show the value of the improvements at the
time of the trial, or the enhanced value of the land by reason théreof, or
the value of the land without them, is insufficient to warrant a submission
to the jury, under Rev. St. Tex. art. 4814. .

6. SaME—LETTERS OF PRESIDENT OF CORPORATION.

1t is not reversible error to admit, as against a corporation, letters pur-
porting to emanate from such corporation, signed by its president, and
relating to matters in issue, though there is no direct proof of the presi-
dent’s authority to write them, especially when there is nothing in the let-
ters to prejudice the corporatlon S case.:

8. FEDERAL COURTS—J URISDICTION—DISTRICT OF RESIDENCE OF PARTIES.

The objection that neither party to a cause in a United States ecircuit
court is a resident of the district in which it was brought cannot be first
raised in the appellate court, it appearing that diverse citizenship existed,
and that the action was to recover lands in the district where it was
brought.

In Error to the Circuit Court of the United States for the West-
ern District of Texas.



