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stated. I found thls bill to be subject to all of the objections ex-
cept the seventh, which is that “the satisfaction of the proper de-
cree by any of the defendants to the extent of his alleged liability
upon any one or more of the distinct causes of action must be a
satisfaction of a proper decree against the other defendant or de-
fendants on the other cause or causes of action”; and Isaid: “There
is here but one debt, and the satisfaction of that debt by one defend-
ant, under any decree against him, would be a satisfaction of a
proper decree against any other defendant on the other cause or
causes of action.” I fell into error in the application of the rule.
The fact is as stated with respect to satisfaction of the debt; but that
is not the true test of the apphcatlon of the rule, nor Wlthm the spir-
it of the objection. The test is whether the payment by one defendant
of a decree against him upon a distinet ground charged against him
would of itself be a satisfaction pro tanto of a decree against an-
other defendant upon the distinct cause of action charged against that
other defendant. I made out the test to be the satisfaction of the com-
plainants’ debt, and therein was certainly wrong, for then the rule
would or would not apply according to the amount of the complain-
ants’ debt,—applicable. if the claim was smaller than the amount
of either decree against the separate defendants, and not applicable
if it were larger; whereas the true test is -whether the nature of
the respective claims against the separate defendants is such that
the satisfaction of a decree against the one defendant would or
would not be a satisfaction of d decree against the others. The
test lies in the nature of the liability of the respective defendants,
not in the amount of the complainants’ claim. The former decision
is therefore overruled, and the demurrer to the bill sustained, upon
the ground of its multifariousness.

UNITED STATES v. A CERTAIN TRACT OF LAND IN CUMBER-
LAND TP.

(Circuit Court, E. D. Pennsylvania, June 19, 1894.)

EMINENT DOMAIN — AUTHORITY OF GOVERNMENT OFFICER TO PROCURE REAL

. EstaTE—AcT MARCH 3. 1893.

: The act of congress approved March 3, 1893, providing for the proper
preservation of the lines of battle at Gettysburg, Pa., and appropriating
money for the purpose, doés not authorize the procurement of real estate,
such as to justify condemnation proeeedings under the act of congress of

- August 1, 1888.

The petition of the United States set out the act of congress ap-
proved August 1, 1888 (Supp. Rev. 8t. U. 8. p. 601), the act of the
legislature of Pennsy]vama approved June 8, 1874 (Purd. Dig. p.
501, pl. 2), the act of congress of March 3, 1893 “thé sundry civil ap-
propnatlon bill for ﬁscal year ending J une 30, 1894 providing, inter
alia, as follows:

“Monuments and Tablets at (xettysburg Tor the purpose of preserving the
lines of battle at Gettysburg, Pennsylvania, and for properly markmg with
tablets the positions occupied by the various coinmands of the armies of
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the Potomac and of northern Virginia on that fleld, and for opening and
improving avenues along the positions occupied by troops upon those lines,
and for fencing the same, and for determining the leading tactical positions
of batteries, regiments, brigades, divisions, corps and other organizations,
with referénce to the study and correct understanding of the battle, and to
mark the same -with suitable tablets, each bearing a brief historical legend,
compiled without praise and without censure, the sum of twenty-five thou-
sand dollars, to be expended under the direction of the secretary of war.”

It stated that, to carry out the purposes of the said act, it was
necessary for the United States to acquire a certain strip of land in
Adams county, particularly described, which included many tacti-
cal positions occupied by different bodies of troops engaged in the
battle of Gettysburg; that the secretary of war had, in accordance
with the act of 1888, applied to the attorney general to institute
condemnation proceedings against the said land, and the attorney
general had instructed the United States attorney to commence the
same; and that the Gettysburg Electric Railway Company claimed
to own the land in question. The petition prayed for the appoint-
ment of a jury to estimate and determine the value of the said land,
and report to the court.

The Gettysburg Electric Railway Company filed an answer, set-
ting up its incorporation by articles of association filed July 28,
1891, under the general streetrailway act of May 14, 1889, and
stating the width of its railway and certain branches to which the
proper local authorities had consented; that it had acquired the
land in question to be condemned by deeds.in 1891-92, being a nar-
row strip, 6,000 feet long and 30 feet wide, as a part of the width
and right of way of one of said branches; that the same was an in-
tegral part of its railway and franchise, and that it was in full use
and operation; that the said company did not possess the right of
eminent domain; and that the effect of the proposed condemnation
would be to cut its line in two, destroy its continuity, and prevent
its further operation.

The said electric railway thereupon moved to quash the said pe-
tition for the following reasons, appearing upon the face of the pe-
tition and answer:

(1) It does not appear in the said petition that any act of congress has ex-
pressly or impliedly authorized the secretary of war to procure any real

estate upon the field of Gettysburg. The act of March 3, 1893, contains no
such authority.

(2) The purposes specified in the act of March 3, 1893, are not public uses.

(8) Neither the act of August 1, 1888, nor that of March 3, 1893, was in-
tended to authorize the secretary of war to procure real estate by condem-
nation already devoted to a public use.

(4) No appropriation for the procurement of real estate has been made by
congress. The property of the respondent cannot be taken without an ade-
quate provision being made by which compensation can be certainly obtained.

Charles Heebner, Thomas Hart, Jr., and David Wills, for the mo-
tion.
Ellery P.-Ingham and Robert Ralston, U, 8. Attys., opposed.

DALLAS, Circuit Judge (after stating the facts). The United
States, by Ellery P. Ingham, Esq., its attorney, has filed a petition
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for the appointment of a jury to estimate and determine the value
of certain property in the petition described, which belongs to the
Gettysburg Electric Railway Company. This ‘property, the peti-
tion states, is proposed to be taken by condemnation by judicial
process of the United States, by the secretary of war acting on its
behalf, in pursuance of authority derived, as is averred, from two
acts of congress, which are referred to in the petition as follows:

“(1) That by an act of congress approved August 1, 1888, entitled ‘An act to
authorize condemnation of land for sites of publiec buildings and for other
purposes,’ it is provided ‘that in every case in which the secretary of the
treasury, or any. other officer of the government, has been, or hereafter
shall be, authorized to procure real estate for the erection of a public build-
ing or for other public uses' he shall be, and hereby is, authorized to ac-
quire the same for the United States by condeimnation, unde1 judicial process,
whenever in his opinion it is necessary or advantageous to the government
to do s0, and the United States circuit or district courts of the district where-
in such real estate is located shall have jurisdiction of proceedings for such
condemnation, and it shall be the duty of the attorney general of the United
States, upon every application of the secretary of the treasury, under this
act, or such other officer, to cause proceedings to be commenced for con-
demnation within thirty days from the receipt of the application at the de-
partment of justice.’

“(2) That by an act of congress of the United States of America approuved
on the 3d day of March, A. D. 1893, entitled ‘An act making appropriations
for sundry civil expenses of the government for .the fiscal year, ending
June 30, 1894, and for other purposes,’ it is provided, inter alia, as follows:
‘Monuments and Tablets at Gettysburg. - For the purpose of preserving the
lines of battle at Gettysburg, Pennsylvania, and for properly marking with
tablets the positions occupied by the various commands of the armies of the
Potomae and of northern Virginia on that field, and for..opening and im-
proving avenues along the positions occupied by troops upon those lines, -and
for fencing the same, and for determinmg ‘the leading tactical positions of
batteries, regiments, brigades, divisions, corps and other organizations with
reference to the study and correct understanding of the battle, and to mark
the same with suitable tablets, each bearing a brief historical legend, com-
piled without praise and without censure, the sum of twenty-five thousand
dollars to be expended under the direction of the secretary of war,’”

The Gettysburg Electric Railway Company moves to quash the
petition, and upon that motion, among other things, denies that the
secretary of war has been authorized to procure the land described;
and . as my conclusion upon the question thus presented is deter-
minative of the controversy, the several additional reasons assigned
in support of the motion will not be discussed.

The power of the government of the United States to take private
property for public use, upon making just compensation, is unques-
tionable; and, for the present purpose, I assume, without deciding,
that the use alleged to be contemplated in this instance is a public
use, and that the taking proposed would be compensated. The
power referred to is, however, not exercisable at all in the absence
of legislative authorlzatlon This, at least with respect to the case
before the court, is not disputed, and, consequently, the only mate-
rial inquiry is: Has congress, by the statutes relied on by the pe-
titioner, authorized the secretary of war to acquire by condemna-
tion the property to which the petition relates? By the act of
‘August 1, 1888, it is provided that, “in every case in which any offi-
cer of the government is authorized to procure real estate,” he may ac-
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quire the same by condemnation. The authority to condemn is thus
made dependent upon the existence of authority to procure, and the
assertion of this latter authority is based, in the present case, solely
upon the act of March 3, 1893, which is an act “making appropria-
tions for sundry civil expenses of the government,” and appropriat-
ing, inter alia, $25,000 for certain distinctly specified objects, among
which the procurement of real estate is not mentioned. There is
certainly no expressed intent -to acquire real estate, and therefore
the authority claimed must, if it exists, rest wholly upon implica-
tion. . The power of eminent. domain is an inherent and essential
attribute of sovereignty, but it is arbitrary in eharacter, and is sub-
versive of the right of private property wherever it is resorted to.
Therefore, before it can be exercised by any officer of the govern-
ment, its delegation to him must plainly appear, and may not be
deduced from ambiguous language by doubtful inference. Apart,
however, from this especial consideration, it would be impossible
to accept the petitioner’s construction of the statute which he sets
up. It is an appropriation act. TUnder the only head which is
pertinent, it simply appropriates for certain distinctly designated
purposes a sum of money, which may or may not be sufficient to
meet the expenses involved in executing those purposes. But it
not only does not contain any express provision or direction for the
acqulsltlon of land it does not even make any appropriation which
can, in reason and falrness, be supposed to have been intended for
the procurement (in addition to the specified items) of the strip of
ground, 30 feet wide and 6,000 feet long, to which this proceeding
relates. The contention that, without taking this land, the pur-
. pose of the act cannot be accomplished, is one which should not be
allowed to prevail. It is not necessary to assume the fact, or that
it was supposed by congress to be, that the United States would
find it requisite to acquire title to the soil; and, at all events, it is
for congress, and not for the court, to determine what power the
former should or must delegate to effect its purposes. To uphold
the authority now claimed would, in my opinion, be to supplement,
not to construe, a legislative enactment; and to sustain this peti-
tion would, I am convinced, be to sanction the taking of property
without rlght

By the victory of.. Grettysburg, the mtegrlty of the constitution
of the United States was preserved, and patriotism demands that
the field of that great battle should be appropriately marked and
embellished; but without doing violence to the constitution itself
no court can usurp the legislative power, which that instrument
vesty' exclusively in congress, nor without disregard of its princi-
ples éan any person-or ‘number of persons be deprived of property
without due process of law. The petition is quashed.

NOTE. Congress, by joint resolution approved June 5, 1894, authorized the
purchase and condemnation ‘of real estate by the secretary of war for the pur-
pose of carrying out the provisions of the act of March 3, 1893. In 67 Fed.
869, it was held that the use indicated was not a public use, under the consti-
tution. .
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. TEXAS & P. RY. CO. v. THOMPSON.
SAME v. DIRTZ. .
(Circult Court of Appeals, Fifth Circuit. December 10, 1895.)
Nos. 399 and 400.

1. MASTER AND SERVANT—FELLOW SERVANTS—INSPECTOR OF MACHINERY.

A person employed by a railroad company to inspect its locomotive boil-
ers, and cause repairs to be made when necessary, is not a fellow serv-
ant of other employés about the yards of the company; and, if they are
injured by an explosion which might have been prevented by due care
on his part, the company is liable.

2. SaMe—Dury T0 EMPLOYES.

A railroad company is bound to furnish safe machinery and appliances
for uge by its employés, but not'to insure the absolute safety thereof, or
to provide the best, safest, or newest machinery and appliances. If ordl-
nary and reasonable care is not exercised to provide safe machinery,
the company is responsible for injuries resulting from such neglect.
The neglect of the servant to whom is intrusted the duty of inspection
and repair is the neglect of the master.

8. SAME—ORDINARY CARE.

The ordinary care which a railroad company is bound to use to fur.
nish safe machinery and appliances is measured by the character and
risks of the business; and, where the employé whose duty it is to repair
such machinery and appliances knows. or ought to know by the exercise

. of reasonable care, of defects in the machinery, the company is respon-
sible for his neglect.
4, SaME.

If an employé is injured by the explosion of a locomotive boiler, not
by reason of any defects in it, but by reason of an excessive head of
steam, the company is not llable

5. SBAME—BURDEN OF PROOF.

A railroad employé injured by the explosion of a locomotive boiler has
the burden of proving that the boiler or engine was improper to be used
by the company, and that the explosion resulted from particular defects
pointed out. )

Speer, District Judge, dlssenting.

- In Error to the Circuit Court of the United States for the Northern
District of Texas.
. These were actions brought against the Texas & Pamﬁc Railway

Company by R. J. Thompson and 8. M. Dietz, respectively, to recover
damages for personal injuries sustained by them, while in its em-
ployment, through the explosion of a locomotive boiler. In each
case there was a verdict and ]udgment for plaintiff, and the defend-
ant brings error.

T. J. Freeman, for plaintiff in error.

D. W. Humphreys and W. P. McLean, for defendants in error.,

Before McCORMICK, Circuit J udge, and BOARMA.N and SPEER
District Judges.

McCORMIOK,,-Circuit Judge. The material questions presented
by these cases, respectively, are identical. They are also substan-
tially the same as were considered by us in Railway' Co. v. Barrett
(decided at the last term of this court) 14 C. C. A. 873, 67 Fed. 214.
Each of the three cases is an action by an employé of the railway



