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VON AUW et al. v. CHICAGO TOY & FANCY-GOODS CO. et al. ‘
 (Circuit Court, N. D, Illinois. December 17, 1895.)

CrEDITORS' BroL—PLEADING—MULTIFARIOUSNESS.

A Dbill was brought by judgment ereditors of a corporation against the
corporation, its directors, and other parties; charging the latter as fraud-
ulent grantees, and seeking to recover the property; seeking to enforce
against the directors a personal liability under the Illinois statute, be-
cause they consented to the creation of an indebtedness in excess of the
capital stock; and also charging the directors with a liability for unpaid
stock subscriptions. Held, that the bill was demurrable for multifarious-
ness, because these separate causes of action were of such a nature that
the satisfaction of a decree against one defendant would not be a satis-
faction of a decree against the others. 69 Fed. 448, overruled.

This was a creditors’ bill filed by Iwan Von Auw and others,
against the Chicago Toy & Fancy-Goods Company, its directors, and
others. Defendants demurred to the bill for want of jurisdiction,
and on the ground of multifariousness. The demurrer was hereto-
fore overruled. 69 Fed. 448, Afterwards the order overruling the
demurrer was set aside, and the cause was reargued.

Moses, Pam & Kennedy, for complainants.
Moran, Kraus & Mayer, for defendants.

JENKINS, Circuit Judge. This cause was before me upon de-
murrer to the bill, upon the ground of multifariousness, and the
demurrer was overruled; the decision being reported in 69 Fed. 448. -
Subsequently, with a view to the reconsideration of .the question,
the order overruling the demurrer was set aside, and the demurrer
reargued. I have reviewed the subject, and, upon careful consider-
ation of the question, have arrived at the conclusion that my for-
mer ruling was erroneous.

The bill was filed in behalf of the complainants and all creditors of
the defendant corporation, proceeding against the respective defend-
ants upon three distinct grounds of suit. It charges some of the de-
fendants to be fraudulent grantees, and seeks to recover of them the
property unlawfully obtained. It proceeds against the directors of
the company, three in number, to enforce personal liability un-
der the statute of Illinois, because, as asserted, they consented
to the creation of an indebtedness by the defendant corporation
in excess of its capital steck. The three directors of the com-
pany were the sole shareholders of the company, and the bill seeks
to recover of two of them for the unpaid amount of their stock sub-
scription. These causes of action are manifestly distinct, affecting
different defendants, the origin of each cause being unlike the oth-
ers, and the persons affected by each having no common interest
with those affected by the others. TUpon the original hearing, these
considerations were present to my mind as forceful to sustaining
the demurrer. I sought to follow the rule, stated by Mr. Gibson,
and referred to in the former opinion, and which I still believe to
be the correct one. By that rule, to render a bill demurrable for
multifariousness, it should contain all of the seven characteristics
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stated. I found thls bill to be subject to all of the objections ex-
cept the seventh, which is that “the satisfaction of the proper de-
cree by any of the defendants to the extent of his alleged liability
upon any one or more of the distinct causes of action must be a
satisfaction of a proper decree against the other defendant or de-
fendants on the other cause or causes of action”; and Isaid: “There
is here but one debt, and the satisfaction of that debt by one defend-
ant, under any decree against him, would be a satisfaction of a
proper decree against any other defendant on the other cause or
causes of action.” I fell into error in the application of the rule.
The fact is as stated with respect to satisfaction of the debt; but that
is not the true test of the apphcatlon of the rule, nor Wlthm the spir-
it of the objection. The test is whether the payment by one defendant
of a decree against him upon a distinet ground charged against him
would of itself be a satisfaction pro tanto of a decree against an-
other defendant upon the distinct cause of action charged against that
other defendant. I made out the test to be the satisfaction of the com-
plainants’ debt, and therein was certainly wrong, for then the rule
would or would not apply according to the amount of the complain-
ants’ debt,—applicable. if the claim was smaller than the amount
of either decree against the separate defendants, and not applicable
if it were larger; whereas the true test is -whether the nature of
the respective claims against the separate defendants is such that
the satisfaction of a decree against the one defendant would or
would not be a satisfaction of d decree against the others. The
test lies in the nature of the liability of the respective defendants,
not in the amount of the complainants’ claim. The former decision
is therefore overruled, and the demurrer to the bill sustained, upon
the ground of its multifariousness.

UNITED STATES v. A CERTAIN TRACT OF LAND IN CUMBER-
LAND TP.

(Circuit Court, E. D. Pennsylvania, June 19, 1894.)

EMINENT DOMAIN — AUTHORITY OF GOVERNMENT OFFICER TO PROCURE REAL

. EstaTE—AcT MARCH 3. 1893.

: The act of congress approved March 3, 1893, providing for the proper
preservation of the lines of battle at Gettysburg, Pa., and appropriating
money for the purpose, doés not authorize the procurement of real estate,
such as to justify condemnation proeeedings under the act of congress of

- August 1, 1888.

The petition of the United States set out the act of congress ap-
proved August 1, 1888 (Supp. Rev. 8t. U. 8. p. 601), the act of the
legislature of Pennsy]vama approved June 8, 1874 (Purd. Dig. p.
501, pl. 2), the act of congress of March 3, 1893 “thé sundry civil ap-
propnatlon bill for ﬁscal year ending J une 30, 1894 providing, inter
alia, as follows:

“Monuments and Tablets at (xettysburg Tor the purpose of preserving the
lines of battle at Gettysburg, Pennsylvania, and for properly markmg with
tablets the positions occupied by the various coinmands of the armies of



