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" PACIFIC COAST STEAMSHIP CO. v. MOORE et al,
(Distriet Court, N. D. California. January 11, 1896.)
No. 11,167.
ADMIRALTY JURISDIOTION—MARITIME CONTRACT—LIBEL FOR FREIGHT. .,

On the trial of a libel to recover freight, respondents tendered a certain amount
which they conceded to be due, the balance of the claim consisting of mouney ad-
vanced by libelant steamship company to pay charges for railway transportation of
the goods to the port at which they were taken by libelant’s vessel. Held, that the

agreement to reimburse libelant for such advances was not a maritime contract,
and hence there could be a recovery ouly of the amount of the tender.

On rehearing.

This was a libel by the Paclfic Coast Steamship Company against E. 'W.
Ferguson, Elida F. Hobson, and John Cook, partners, doing business under
the firm name of Moore, Ferguson & Co., to recover a balance of freight al-
leged to be due.

Geo. W. Towle, Jr., for libelant.
‘W. B. Treadwell -appearing for Mastick, Belcher & Mastick, proctors for
respondents,

MORROW, District Judge. A libel in personam was filed in this case to
recover a balance of freight alleged to be due for the transportation of 2,448
sacks of barley, weighing 271,510 pounds, on one of libelant’s steamers, from
Moss Landing to San Diego, both ports being within the state of California.
The libel alleges that the rate of freight agreed upon was $4.356 per ton of
2,000 pounds, of which sum $2.50 per ton was to be paid by the Howard
Commercial Company of San Diego, the consignee of the barley. The bal-
ance of $1.85, including a charge of 25 cents per ton for storage in libelant’s
warehouse at Moss Landing while awaiting transportation, was to be paid
by Moore, Ferguson & Co., the shippers. It is averred that the Howard
Commercial Company paid, upon delivery of the barley, their agreed portion
of the freight, viz. $2.50 per ton, but that the respondents, Moore, Ferguson
& Co., have refused at all times to pay the balance claimed to be owing, viz.
$1.85 per ton, aggregating the sum of $251.15,—the amount sued for. The re-
spondents, in their answer, admit that they agreed to pay libelant the sum
of $3.10 per ton of 2,000 pounds as freight for the transportation of the bar-
ley from Moss Landing to San Diego, and that they would also pay to the
libelant such storage charges on the barley as had theretofore accrued at the
warehouse of the libelant at Moss Landing, which charges, they are informed
and believe;, were 25 cents per ton. They admit the payment of $2.50 per
ton by the Howard Commercial Company. Pursuant to these admissious,
the respondents allege that they have made a tender of the sum of $115.39,
being the balance due the libelant in full satisfaction and payment of its
demand, and this sum the respondents accordingly deposited in the registry
of the court for the libelant. This last sum, added to the $2.50 per ton paid
by the Howard Commercial Company, makes the sum of $3.35 per ton, which
the respondents claim was the freight charge agreed upon between the par-
ties for the transportation of the barley from Moss Landing to San Diego,
including the storage charge of 25 cents per ton. “This leaves a charge of $1
per ton as the amount in controversy.

The evidence in the case shows that the rate of freight agreed upon for the
transportation of the barley from Moss Landing to San Diego was $3.10 per
ton, as alleged in the answer; that the warehouse receipt for the storage of
the barley at Moss Landing contained a charge of 25 cents per ton, which
Moore, Ferguson & Co. agreed to pay; that there was also an additional
charge of $1 per ton, being the amount of the advance freight paid by the
Pacific Coast Steamship Company to the Pajaro Valley Railroad Company,
for the transportation of the barley by rail from a place called “Blanco,” in
the interior of the state, to Moss Landing, on the coast, for shipment by ves-
sel. Whether Moore, Ferguson & Co, agreed to pay this last charge the evi-
dence is conflicting, but, in the view I take of the evidence, it is not neces-
sary to determine this question.

G. H. Cooper, an employé of the Pacific Coast Steamship Company, who
represented the company in the negotiations for the transportation of the bar-
ley, was called by the libelant, and testified that he informed the respondents
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that their rate from Moss Landing to San Diego was $3.10 per ton, and that
there would probably be charges on the grain from some point on the nar-
row-gauge railroad to Moss Landing. H. M. Goodall, also called for libelant,
corroborates this statement, - If such conversation relative to these back
charges were had, it does not appear~that the rate or amount thereof was
fixed upon, or even referred to, until after the shipment on board of the
steamer., It is denied by the witnesses for the respondents that anything
was said about back charges for railroad transportation until after the grain
had been actually shipped, and was in the warehouse of the company at Moss
Landing, or that the respondents agreed to do anything more than pay a
difference of 85 cts. per ton, the Howard Commercial Company paying $2.50
per ton; making a total charge or rate of $3.35 per ton, instead of $4.35, as
ish claimed by the libelant, which, of course, includes the $1 per ton railroad
charges.

Coneceding, for the purposes of the case, that the fact is as testified to by
witnesses for libelant, viz. that the respondents had agreed to pay for the
railroad transportation, yet this part of the transportation was clearly not
maritime, and the contract, with respect thereto, not within the admiralty
jurisdiction. A contract, claim, or service, to be cognizable in the admiralty,
must be maritime, in such a sense that it concerns rights and duties apper-
taining to commerce or navigation. The Belfast, 7 Wall. 624, 637. The
service rendered must be maritime in its nature. The Hendrick Hudson, 3
Ben. 419, Fed. Cas. No. 6,335; A Raft of Cypress Logs, 1 Flip. 543, Fed. Cas.
No. 11,627; Gurney v. Crockett, Abb. Adm. 490, Fed. Cas. No. 5,874; The
John T. Moore, 3 Woods, 68, Fed. Cas. No. 7,430; The Murphy Tugs, 28 Fed.
429; The Pulaski, 33 Fed. 383. As a matter of law, the Pacific Coast Steam-
ship Company only became responsible as a carrier when the sacks of barley
were delivered to it for shipment on board its steamer.

As was said in The Richard Winslow, 67 Fed. 259: “It is the general rule
of law respecting carriers of goods that their liability as carriers terminates
with the service of transportation, after a reasonable time and opportunity
for the consignee to accept and remove them, and that for any storage there
after, or any storage previous to and while awaiting orders of the shipper for
forwarding, the liability is that of a warehouseman only. Fars. Cont. e. 11,
§9; 2 Am. & Eng. Enc. Law, 878, and note; Peoria & P. U. Ry. Co. v. United
States Rolling-Stock Co. (11l. Sup.) 27 N. K. 59. This rule applies to ecarriage
by water, Carv. Carr. by Sea. § 472. As defined in Kohn v. Packard, 3 La.
224, the contract of affreightment by water is one ‘to carry from port to port,
and the owners of a vessel fulfill the duties imposed on them by delivering
the merchandise at the usual places of discharge.’”

Whatever jurisdiction the court may have had over the contract alleged in
the libel, that jurisdiction does not extend to the controversy concerning the
payment of the railroad charge of one dollar per ton from Blanco to Moss
Landing. The court is therefore not called upon to determine whether there
was any agreement upon that subject or not. The arrangements made by
the Pacific Coast Steamship Company with the railroad, whereby the railroad
charges were to be included in the whole freight charge as a lump sum, must,
obviously, be treated as immaterial. No arrangement of transportation charges
or statement of account can give this court jurisdiction over a controversy that
it does not have by law. Nor does the law relating to the application of pay-
ments transfer the controversy to the maritime feature of this contract. The
evidence shows that it was the intention of Moore, Ferguson & Co. to apply
the payment of $2.50 per ton, made by the Howard Commercial Company, to
the charge for water transportation from Moss Landing to San Diego, and the
additional tender is specifically made to cover the balance of that charge and
the amount due for storage at Moss Landing. How, then, can it be said that
the balance claimed to be due is upon a maritime contract? The libelant
having failed to prove that there was an agreement to pay more than §$3.10
per ton for the transportation of the barley from Moss Landing to San Diego,
the decree must be for the libelant for the sum tendered in court.

I do not decide whether Moore, Ferguson & Co. assumed the railroad char-
ges due on the barley for transportation from Blanco to Moss Landing, in
order to secure the delivery of the grain at the usual rate at San Diego, as
claimed by libelants, as I deem the question of land transportation not within
my jurisdiction to determine, ‘
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THE HOGARTH.

NEW YORK LIGHTERAGE & TRANSPORTATION CO. v. THE HO-
GARTH et al

SAME v. HOGAN et al.
(Circuit Court of Appeals, Second Circuit. December 2, 1895.)

SAIPPING—LOADING CARGO FROM LIGHTER—LOSS OF GOODS.

" A ship was Joading heavy packages of goods from a lighter by means of a
boom projecting over the lighter’s rail, no guy being used with the sling.
The cases had been piled in tiers next to the lighter’s rail, each tier being
composed of three layers of cases. There was a space of some 12 to 18
inches between the outside tier and the ene next to it. In raising the top-
most case of the outside tier, which case was much broader than the one
immediately beneath it, the latter was shoved over the rail and lost, by the

", sinking of the back edge o0f the upper case into the space between the two
tiers as the front edge was raised by the sling. Held that, as it was the duty
of the lighter’s master to place the cases within the reach of the ship's
tackle, the lighter was responsible for the manner in which the cases were
piled along the rail; that, if a guy was necessary, it was the duty of the

. lighter’s master to notify the stevedore stationed on the deck of the ship of

_ .such necessity; and that, if there was any negligence, it was due to the

manner of piling the cases, and the ship was not liable for the loss.

: Appeals from the District Court of the United States for the South-
ern District of New York. :

These were libels by the New York Lighterage & Transportation Company
against the steamship Hogarth (the Liverpool, Brazil & River Plate Naviga-
tion Company, claimant), and against Timothy Hogan and others, to recover
for the loss of a package of merchandise lost overboard while loading cargo
upon the Hogarth from libelant’s lighter. The district court dismissed the
libels, with costs, 4nd libelant has appealed.

The Hogarth was lying alongside a wharf in Brooklyn, Outside of her, along
her starboard side, lay a lighter, the property of the libelant. The port side
of the lighter was towards the starboard side of the ship. The cargo on the
lighter consisted of heavy machinery in cases, and driving wheels of locomo-
tives. A boom was rigged out from the mast on the ship, and swung about a
foot and a half over the ship’s side. The sling around the cases was made fast
to tackle rigged to the end of the boom. No guy rope was used with the sling.
At the winch on board of the ship was one of the ship’s company in charge.
At the gangway on the ship stood George Crowley, one of the stevedore’s men.
On the lighter were two of the stevedore’s men, Willis and Leary, who had
charge of the slinging of the different cases and pieces of machinery, of fasten-
ing the tackle from the end of the boom into the sling, of signaling when to
start, and of hoisting. On board the lighter was John Olsen in charge. He
was in the employ of libelant. It was his duty to bring the cases of pieces of
machinery within reach of the ship’s tackle, Thereafter the stevedore’s men
took charge of it. The pori tier of cases on the lighter—that is, the tier next
the rail of the lighter—was made up of three layers of cases, one on top of the
other. There was a short space between the outside tier and the next tier,
variously testified to as being about 18 inches. The dimensions of the case in
the sling were 7 feet 10 inches by 7 feet 9 inches by 3 feet 6 inches, weighing
2,800 pounds. The dimensions of the case that went overboard were 10 feet
11 inches long, 2 feet 9 inches wide, and 1 foot 4 inches thick, weighing 2,570
pounds.

The following opinion was delivered in the district court by BROWN, District
Judge:

“The evidence leaves no doubt that the second case above the deck was forced
off from the side of the lighter by the great weight of the case above it, as the
latter was being raised to go on board the Hogarth. The latter case, being



