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Pendleton, 112 U. S. 709, 5 Sup. Ct. 314; Brink v. Insurance Co., 80
N. Y. 113; Insurance Co. v. Lawrence, 10 Pet. 507, 514; Insurance
Co. v. Hamilton, 16 U. S. App. 366,378,8 C. C. A.114, and 59 Fed. 258.
The judgment of the court below is affirmed, with costs.

THE MARTIN DALLMAN.

DENTY v. THE MARTIN DALLMAN.
(Circuit Court of Appeals, Fourth Circuit. November 16,1895.)

No. 133.
1. COLLISION-VESSEL AT WHARF-LIGHTS.

A vessel moored to a wharf at the side of a river channel 200 feet wide
is not within the provision requiring vessels "anchored or moored in the
channel or fairway of any bay, harbor or river" to maintain a light. Rev.
St. § 4233, rule 12.

2. SAME-TuG AND Tow WITH VESSEL AT WHARF.
A tug rounding the corner of a wharf from a channel 200 feet wide

into a channel 70 feet wide, on a clear starlit night, with two tows on haw-
sers, held in fault for collision of the last tow with a schooner moored at
the wharf and having no light, where on the weight of the evidence it
was found thaf the schooner did not project beyond the corner of the
wharf so as to occupy any part of the channel, and that the last tow
would have struck the corner of the wharf even if the schooner had not
been there. Seymour, District Judge, dissenting on the ground that, on
the evidence, the .schooner did project some distance beyond the Wharf,
and in that position was bound to have up a light.

Appeal from the District Court of the United States for the East-
ern District of Virginia.
This was a libel by Silas Denty against the steam propeller Mar-

tin Dallman to recover damages for a collision. The court below
rendered a decree dismissing the libel, and libelant appealed.
A. W. Armstrong, for appellant.
B. F. Leighton, for appellee.
Before GOFF and SIMONTON, Circuit Judges, and SEYMOUR.

District Judge.

GOFF, Circuit Judge. Silas Denty, owner of the schooner Wil-
liam D. Clark.. filed a libel against the steam propeller Martin Dall-
man for damages done his schooner by a collision. The schooner
Olark was lying at the arsenal wharf at a point where the channel
was fully 200 feet wide. The tng Dallman, with a tow of two
barges, was endeavoring to turn the corner of the wharf and enter
the channel of James Creek Canal, which was 70 feet wide. The
schooner was moored to the wharf with her bow to the east, and
with her stem not much, if anJ, beJond the east end of said wharf.
The night was not very dark; there was no fog and no wind; the
moon was not shining, but the stars were. The schooner was at
the wharf unloading her cargo of WOOd; was at a place where she
had a right to be. She displayed no lights. The collision hap-
pened by the rear barge of the tow being caught by the rigging of
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the spar of the schooner. The jib stay and hogchain of the schoon-
.er were broken, the rigging carried away, stem damaged, and the
hull so strained as to require recalking. The appellant contends
that the collision was caused by the negligence of the master of the
Dallman, while the appellees, her owners, insist that it was because
of the schooner's being improperly moored at an improper place,
and also because she had no lights up. The district court sustained
the contention of the respondents below, and dismissed the libel.
We do not find that the Clark was improperly fastened to the

wharf. In our opinion the decided weight of the evidence shows
that her stern was west of the west end of tht> wharf, and her bow
at the east end, around which the Dallman attempted to turn in
order to enter the James Creek Canal. The testimony is clear that
the schooner was moored out of the way of vessels going into James
Creek Canal, before it was fastened to the wharf for the .night. In
. sa,Ying this we are not unmindful of the testimony of those on the
tug and the barges, but, uncp.r the circumstances and excitement
attending the collision, they had not the opportunity for observa·
tion or the means of information, relative to the position of the
schooner, as did those who moved and moored it. If the master
of the Dallman was unable to prevent the accident because he did
not see the Clark until he was almost on her, as he in effect testifies
to, it is hardly likt>ly that he would be able to state with accurac,Y
the particular spot she occupied before the collision occurred. It
was also shown by the evidence of the master of another vessel that
he on the same evening, while the Clark was so fastened to the
wharf, took his vessel into the James Creek Canal, passing by the
schooner without trouble, and that in his opinion she was so moored
as not to be in the way of vessels going up the river.
Finding as we do that the Clark was properly fastened at a place

where she had a right to be, we now proceed to consider the ques-
tion whether or not she was required, under the laws and regula-
tions in such cases applicable, to display a light at the time she
was so moored. 'fhat she had no light is conceded. Under the
circumstances, moored to the wharf, not being in motion, we are
not aware of any statute which requires her to have a light. We
do not think that rule 12 of section 4233 of the Revised Statutes of
the United States applies to vessels situated as the Clark then was.
She was not"anchored or moored in or near the channel or fairway
of any bay, harbor or river," in the true meaning of said rule, but
she was fastened or moored alongside of a wharf, with at least 200
feet of clear water outside, between her and the outer edge of the
channel. But, if the law did require that the Clark should have
displayed a light, does it follow that the Dallman, under the evi-
dence in this case, was not to blame for the collision? Certainly
not. The schooner was helpless,-was tied to the wharf; and
great caution was therefore required on the part of the steam tug
when she endeavored to turn with her tow into the channel of JameSo
Creek Canal. As we see the evidence, instead of being unusually
cautious, she was extremely reckless. If the master of the tug did
not see the schooner, he knew where the wharf was, and he was
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aware of the fact that it was constructed for the purpose of having
vessels stop at it, and approaching it as he was, in the nighttime,
and with purpose of turning around its eastern end, be should
at least have exercised more prudence than he did. We think that
the collision was caused by the negligence of the master of the tug,
and that his carelessness was fully shown by his own testimony.
He says that he saw the Clark at the wharf when he waR about two
le..!?gths from her, and that he passed on until he judged that every-
thing was clear, when he "rang the bell to go ahead." He should
have known certainly that he was clear of the wharf before he gave
the signal "to go ahead," which in this instance meant turning into
James Creek Canal. He admits that if the schooner had not been
where she was the second barge of his tow would have struck the
wharf. This was certainly negligence on his part. We think that
the testimony shows that the master of tbe Dallman really observed
the Clark in due time, as did also his engineer (who says that be
saw the schooner at the wharf when he "was some distance from
her"), and we find that the master made the mistake, on account of
which the collision occurred, in miscalculating the distance re-
quired in which to make the turn around the schooner into the
channel of James Creek Canal. He provided for his vessel and one
of the barges of his tow, but not for the other. We can see no rea·
son for concluding that the absence of a light on the Clark con-
tributed in any way to the collision. The light would have im·
parted no additional information to the officers of the Dallman, for
they had seen the Clark, and they supposed that their tow had
safely passed her, and so believing they went ahead. Again, if
the master of the tug, because of the position of the schooner, found
any difficulty in making the turn and entering the James Creek
Canal, even though a light was required and the schooner had none,
he should have stopped, if that was possible, and it seems that he
did stop as soon as he heard the crash of the collision. In our opin-
ion he did not exercise even ordinary care, when the situation was
such as to demand unusual caution. IIe had at least 200 feet of
the Eastern Branch channel and 70 feet of the James Creek
channel within which to make his turn, and yet he passed so close
to the schooner that, according to his own testimony as well as that
of several other witnesses, the last barge would have struck the
corner of the wharf, had it not hit the Clark. That this was
bad seamanship is manifest. The supreme court of the United
States in The Granite State, 3 Wall. 310, says:
"It is not controverted that the barge, which was fastened to the end of

the pier, was in a place she was entitled to occupy; that she was not
required to have a light suspended during the nighttime, as vessels an-
chored in the channel are required, nor to have a watch kept on board to
wave off steamboats using the channel of the river. She was not on any
track the steamer was required to take, and, being incapable of motion,
cannot be justly charged with any participation or fault in causing the
collision. As in the case of The Louisiana, recently decided (3 Wall. 164),
there was no unusual convulsion of the elements or sudden hurricane which
nautical men could not anticipate; no vis major causing a collision which
a proper display of nautical skill might not have prevented. Under such
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circumstances we are not. called upon to inquire wherein the steamboat was
not managed with proper nautical skill;. whether the bright light which
the steamboat had, or ought to haveh:td', was not sufficient to warn her
in time of her prO'ximlty to the pier it careful watch had been kept; whether
she should not have backed her engine instead of rushing forward; whether
she have ported, orstarboarded her helm. All these inquiries are
superfluous where the colUsion was caused by a vessel having the power
to move or stop at pleasure in a channel of sufficient breadth, without any
superior force compelllng her to the place of colUsion. The fact that in
those circnmstances the steamboat did collide with the barge is conclusive
evidence that she was not, properly managed, and that she should be con-
demned to pay the damages caused by the collision."
For the reasons given we think that the decree appealed from

should be reversed, and the cause remanded, with directions to en·
ter a decree in favor of the libelant for the damages caused by the
collision complained of, and it is so ordered.

SEYMOUR, District Judge. I do not concur in the opinion of
the court in this case. The schooner was lying at the Arsenal
wharf on the north side of the east branch of the Potomac river.
The propeller was towing two barges up the river, and was round-
ing the corner of the wharf to ,enter a channel 70 feet wide, and of
about the same length, that leads from the river to the mouth of
the canal. This channel runs from the side of the wharf, so that
a vessel projecting beyond the east side of the wharf is, to the ex-
tent of her projection, in the channel. The time was about 9
p. m.; the night was dark, without moon, but with starlight and oc-
casional clouds. 'l'he channel to the mouth of the canal lies at
about right angles to the river. The tug passed the schooner, as
did one of her tows. The second tow struck the forward part of
the schooner, and did the damage complained of. It is a contro-
verted point whether the bow of the Clark projected beyond the
center of the wharf into the channel of the stream. I see no rea·
son to doubt the testimony of those on the propeller, confirmed as
it is by that of the two soldiers from the arsenal, to the effect that,
including her bowsprit, the Clark projected considerably into the
river, and that not only the 15 feet of the bowsprit, but probably
about 15 feet more of the boat. did the same. Under these circum·
stances I concur in the conclusion of the court below that it was
the duty of the schooner to have had a light up, and that as she
had none she was in fault. I also concur in the opinion of the
learned judge that the tug was not in fault. It was at best a mat-
ter of some nicety to make the turn with the tide setting in upon
the corner of the wharf, and to align the 175 feet length of tug and
tows at right angles with the main channel of the river in the 70
feet channel running towards the canal. When the darkness of
the night, and the fact that the schooner projected across a con-
siderable part of the channel, showing no light, are considered, I
do not find it difficult to believe the statement of the captain of
the tug that he did not see the Clark until too close upon her to
avoid a collision. Nor do I think that he failed to see her by rea-
son of carelessness.
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BOSTON SAFE-DEPOSIT & TRUST CO. v. MA:CKAY et al.
(Circuit Court, S. D. New York. December 20, 1895.)

REMOVAL OF CAUSES-DIVERSE CITIZENSHIP,
Where a citizen of one state commences an action in the state court ot .

another state against three persons, two of whom are citizens of the state
where the suit is brought, and one of whom is a citizen of a third state,
such citizen of the third state lI)ay remove the case to the federal court.

This was an action by the Boston Safe·Peposit & Trust Oompany
against John W. Mackay, E. S. Stokes, and the United Lines Tele-
graph Company, commenced in a court of the state of New York.
The plaintiff was a citizen and resident of the commonwealth of
Massachusetts; John W. Mackay, one of the defendants, was a citi-
zen and resident of the state of Nevada; while the two remaining
defendants, E. S. Stokes and the United Lines Telegraph Company,
were citizens and residents of the state of New York. The defend-
ant Mackay filed a petition and bond for removal to the United
States circuit court for the Southern district of NewYork, and filed
a transcript of the record in that court. The plaintiff moved to re-
mand.
Wilson & Wallis, for plaintiff.
William W. Cook, for defendant John W. Mackay.

LAOOMBE, Oircuit Judge. Motion denied. Garner v. Bank, 66
Fed. 369.

BLUMENTHAL et aI. v. SHAW.
(Circuit Court of Appeals, Third Circuit. November 6, 1895.)

No. 17.
WRIT OF ERROR-FINAL JUDGMENT-qUESTION NOT RAISED BELOW.

A .writ Of· error was sued out after the time limited by law, and there-
after the plaintiff in error moved in the appellate court to dismiss the
same on the ground that no final judgment had been entered in the court
below. The record entry in that court was as follows: "Verdict for
plaintiff, and his damages assessed at $1,000, besides costs, & judgment
accordingly." Held', that under the peculiar circumstances of the case the
appellate court would not determine the question whether such entry was
valid and conclusive of judgment, but would remit the case to the court
below in order that it might first have an opportunity to pass upon the
question.

In Error to the Oircuit Court of the United States for the District
of Delaware.
This was an action at law by Mark A. Shaw against Ferdinand

Blumenthal and Julian S. Ulmann, trading as F. Blumenthal & Co.
There was a verdict for plaintiff in the circuit court, and defend·
ants sued out a writ of error. They now move to dismiss their
writ of error on the ground that there is no judgment of the circuit
court to which a writ of error could properly be taken.
The record entries of the proceedings in the circuit court, begin.

ning with the trial, were as follows:
v.70F.no.9-51


