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CO. :OF AMERICA v. JOHNSQN; ,
(Circuit Court of Appeals, Sixth Circuit. October 8, 1895.)

No. 304.
1. MAlIfNE INSURANCE-ABANDONMENT.

In the absence ,of a requirement thereof in the policy, it is not necessary-
that an abandonment to the insUl'er of the interest of the assured, so-
faI' as ,covered by his policy, in a, vessel of which there has been a con-
struc1;1ve total loss, shoulll specify the exact fractional interest conveyed.

2. WAIVER OF FORMAL OBJECTIONS.
An absolute rejection by a marine 'insurer of an abandonment which,

contains an offer'to make ,any further conveyance or assurance of title
to the abandoned vessel which may beitequired is a waiver of the right
to object to the form of the abandonment;

3. SAME-PRESUMPTION OF TITLE. '
Where a person is shown to be the 01"ner of a ship, or an intere,st there-

in, and conveys the same, with an agreement to warrant the title as free
and u1lincllmbered, there isa presumption, in the absence of other evi-
dence, that the title is unincumbered.

In Error to the Circuit Court of the United States for the Eastern
Division of the Northern District of Ohio.
This, was an action by Henry J. Johnson against the Insurance

Company of North America on a policy of marine insura,nce. ,The
plaintiff recovered judgment in the circuit court. Defendant brings,
error. Affirmed.
C. E. Kremer, for plaintiff in error.

D. Goulder, for.,defendant in error.
Before TAFT and LURTON, Circuit Judges, and SEVERENSr

District Judge.

TAFT, Circuit Judge. The action below was by Henry J.
Johnson, defe:qdant in error, against the Insurance Company of North
America of Philadelphia, plaintiff in error, to recover the sum of
$10,000, the full amount of a policy issued by the company to John-
son, as the owner of three-fourths interest in a lake steamer called the'
"V. Swain." The steamer was valued, by agreement in the policy,
at $33,600, and the limit of insurance on the interest insured was
$21,600. The policy covered only total loss and general average.
The vessel was burned to such an extent that Johnson claimed that
under the terms of the policy it was a constructive total loss, giving
him the right to abandon the vessel and recover the full amount of
the policy. It was conceded that, in order to establish his right to
abandon, Johnson was obliged to show that it would have cost more
than $25,200 to repair the vessel and to restore it to its former condi-
tion. 'l'he defendant company made two points below, and makes but
two here. The first is that there was no lawful abandonment, and
the second that there was not sufficient evidence to show that it would:
have cost the required amount to repair the vessel.
The abandonment was in the following terms:

"November 20, 1893.
"To the Insurance Company of North America, George 1.. McCurdy, Man-

ager, Chicago, Ills.-Dear Sir: Please take notice that I hereby abandon to-



INSURANCE CO. OF NORTH AMERICA '11. JOHNSON. 795

you my interest in the steamer V. Swain, so far as covered by your hull
policy No. 1,967, insuring $10,000 on my tllree-quarters interest upon a valua-
tion of $33,600 for the whole vessel. Said'steamer caught on fire, by which,

or about October 10, lS93, she was so greatly damaged as to become a
eonstructive total loss, under the terms and agreements of your said policy.
In making this abandonment I reserve all the uninsured interest to 'which I
am entitled. I further hereby warrant and agree to defend the interest
hereby conveyed and abandoned to you against all and every person or per-
aons whomsoever, and against ail claims of every nature, and propose to
make, execute, and deliver to you any further conveyance or assurance of
title which you may reasonably reqUire.

"Very respectfully, yours, B. J. Johnson."
"Insurance Company of North America of Philadelphia.

"Chicago, Nov. 23rd, 1893.
"B. D.Goulder, Esq., Oleveland, Ohio-Dear Sir: Your favor of the 22nd

received. I note that you have brought suit in the matter of the Swain. I
received the notice of the abandonment, and hereby notify you that I decline
to accept same. Is it necessary for me to notify the assured, or will this no-
tice of declination be sufficient? I regret that the Msured has seen fit to
take this matter into cotJrt. * * *

"Yours, truly, George L. McCurdy, Manager."

Upon the question whether the cost of the necessary repairs to
restore the vessel to its former condition would exceed $25,200, so
as to create a constructive total loss, the issue was fairly presented
to the jury, and the jury found the fact in favor of the plaintiff. The
evidence set forth in the record is quite sufficient to justify the ver-
dict. It is not for this court, on a proceeding in error in a case at
law, to weigh conflicting evidence; The verdict of the jury is con-
clusive upon this issue.
With reference to the sufficiency of the abandonment, it is first

{)bjected that there was no evidence before the jury to show that
Johnson had an unincumbered title to the vessel, as required by the
policy. The language of the policy upon this point was as follows:
"Moreover, no abandonment in any case Whatever, even when the right to

abandon may exist, shall be held or allOWed, as effectual or Valid, unless it
shall be in writing signed by the insured, and delivered to the said company
or its authorized agent; nor unless it shall be etl1cient, if accepted, to convey
to and to vest in the said insurance company an unincumbered and perfect
title to the subject abandoned."

The evidence did show that Johnson was the owner of the inter-
€st insured. This was admitted in the pleadings. No instruction
was asked from the court, based on the alleged defect in the plain-
tiff's proof, and we think it too late now, for the first time, in the
court of appeals, for the defendant below to make it. More than
that, we are of opinion that where a person is shown to be the owner
of a ship, or an interest therein, and conveys the ship with an agree-
ment to warrant the title as free and unincumbered, there is a pre-
sumption, in the absence of other evidence, that the title is unincum-
bered.
Finally, it is objected that the abandonment is not in proper form,

because it does not set out the exact interest of the plaintiff intended
by him to be reserved in the ship. We are not called upon to deciqe
the question whether the plaintiff had an uninsured interest in the
vessel, which he was entitled to reserve on abandonment, for the
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affirmative of that question is conceded by defendant's The
only presented to us, therefore, is whether the abandonment
was fatally ,defective because the plaintiff did not give by the exact
fraction the interest sought to be abandoned. It is well settled that
no particular form of words in an abandonment is necessary to make
legal, and that the mere form of expression used is' not material,

provided the policy does not stipulate otherwise. All that is neces-
sary is, that the intention to abandon shall be made clear enough
fully to advise the underwriter that the vessel is turned over ,to him
for the purpose. 2 Phil. Ins. §§ 1678, 1680; 2 Arn. Ins. (6th Ed.) p.
957; Comegys v. Vasse, 1 Pet. 213; Insurance Co. v. Southgate, 5
Pet:'604. We have found no authority which prescribes that an
abandonment must state with mathematical exactness the interest
conVeyed. The terms of this policy require a certain form of aban-
donment,but there is no requirement that the exact interest of the
assured· shall be specified. The policy requires that it shall be in
writing sig:tled by the insured, and delivered to the company or its
authorized agent. In these respects the abandonment in question is
certainly sufficient. A further provision is that it must be efficient,
if accepted, to convey to and vest in the insurance company an unin-
cumbered and perfect .title to the subject abandoned. The abandon-
ment was of the plaintiff's interest, so far as covered by the policy.
The reservation was of the uninsured interest to which Johnson was
entitled. Reading the two together, ,all that Johnson reserved was
that which was not covered by the policy. Certainly this written
abandonment worked a transfer of title to the insurance company, in
accordance with the requirements of the policy, to the subject aban-
doned. That was its legal effect, and it could leave no doubt in the
mind of the company of its right, if it chose to accept the act of aban-
donment, to proceed at once to take charge of the vessel and repair
and sell the interest insured under the policy. If the plaintiff below
had any interest which was uninsured, he, of course, was entitled to
hold the company as the trustee for that part of the proceeds of the
vessel. More than this, even if the form of abandonment was objec-
tionable because of the indefiniteness of the reservation, this cannot
now be made the basis -of an objection. The, abandonment was
rejected absolutely, as we see from the letter of July 5th. If it were
based on any formal ground, as, for instance, the indefiniteness of the
abandonment, it would have been but fair in the defendant to say
so at the time.' The plaintiff proposed, in his letter of abandonment,
to make any further conveyance or assurance of title which might
be required. This was an invitation to object to the form of aban-
donment if unsatisfactory. Under such circumstances, a failure to
object to the form of the abandonment at the time must be held to
have been a waiver of any such objection. This is a reasonable
application of the same doctrine which obtains in presenting claims
fOf fire insurance indemnity. In such a case, if the insurer makes
only a general objection to payment of the loss, on the ground that
it did not exist, and points out no specific defect in the proof of loss,
the company cannot thereafter set up a defect therein as a defense
to recovery. Tayloe v. Insurance Co., 9 How. 403; Insurance Co. v.
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Pendleton, 112 U. S. 709, 5 Sup. Ct. 314; Brink v. Insurance Co., 80
N. Y. 113; Insurance Co. v. Lawrence, 10 Pet. 507, 514; Insurance
Co. v. Hamilton, 16 U. S. App. 366,378,8 C. C. A.114, and 59 Fed. 258.
The judgment of the court below is affirmed, with costs.

THE MARTIN DALLMAN.

DENTY v. THE MARTIN DALLMAN.
(Circuit Court of Appeals, Fourth Circuit. November 16,1895.)

No. 133.
1. COLLISION-VESSEL AT WHARF-LIGHTS.

A vessel moored to a wharf at the side of a river channel 200 feet wide
is not within the provision requiring vessels "anchored or moored in the
channel or fairway of any bay, harbor or river" to maintain a light. Rev.
St. § 4233, rule 12.

2. SAME-TuG AND Tow WITH VESSEL AT WHARF.
A tug rounding the corner of a wharf from a channel 200 feet wide

into a channel 70 feet wide, on a clear starlit night, with two tows on haw-
sers, held in fault for collision of the last tow with a schooner moored at
the wharf and having no light, where on the weight of the evidence it
was found thaf the schooner did not project beyond the corner of the
wharf so as to occupy any part of the channel, and that the last tow
would have struck the corner of the wharf even if the schooner had not
been there. Seymour, District Judge, dissenting on the ground that, on
the evidence, the .schooner did project some distance beyond the Wharf,
and in that position was bound to have up a light.

Appeal from the District Court of the United States for the East-
ern District of Virginia.
This was a libel by Silas Denty against the steam propeller Mar-

tin Dallman to recover damages for a collision. The court below
rendered a decree dismissing the libel, and libelant appealed.
A. W. Armstrong, for appellant.
B. F. Leighton, for appellee.
Before GOFF and SIMONTON, Circuit Judges, and SEYMOUR.

District Judge.

GOFF, Circuit Judge. Silas Denty, owner of the schooner Wil-
liam D. Clark.. filed a libel against the steam propeller Martin Dall-
man for damages done his schooner by a collision. The schooner
Olark was lying at the arsenal wharf at a point where the channel
was fully 200 feet wide. The tng Dallman, with a tow of two
barges, was endeavoring to turn the corner of the wharf and enter
the channel of James Creek Canal, which was 70 feet wide. The
schooner was moored to the wharf with her bow to the east, and
with her stem not much, if anJ, beJond the east end of said wharf.
The night was not very dark; there was no fog and no wind; the
moon was not shining, but the stars were. The schooner was at
the wharf unloading her cargo of WOOd; was at a place where she
had a right to be. She displayed no lights. The collision hap-
pened by the rear barge of the tow being caught by the rigging of


