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as to the character of the stockholder's relation
and to its creditors bas been discussed on many occasiolls, and at
great length. It seems sufficient for the present purposes to say that
the great weight of authority treats the liability as far original,
although in a sense contingent or conditional, and so unlike the lia-
bility of surety or guarantor, in tbe legal sense in which the lia-
bility of surety and guarantor is understood, as to permit recovery
without proof of demand and notice before suit. Gen. St Kan.
1889, Po 381, par. 1192; Howell v. Manglesdorf, 33 Kan. 194, 6 Pac.
759; Healey v. Clay Co., 48 Kan. 617, 29 Pac. 1088; U. S. v. Knox,
102 U. S. 422, 425; Flash v. Conn, 109 U. S. 371, 3 Sup. Ct. 263 i
Thornton v. Lane, 11 Ga. 516; Bank v. Rindge, 57 Fed. 279; Bronson
v. Schneider (Ohio Sup.) 33 N. E. 233; Handy v. Draper, 89 N. Y. 334;
Paine v. Stewart, 33 Conn. 516; Abbey v. Dry-Goods Co., 44 Kan.
415, 24 Pac. 426; Bagley v. Tyler, 43 Mo. App. 195; Corning v.
McCullougb, 1 N. Y. 47; Moss v. Averell, 10 N. Y. 449; Hobart v.
Jobnson, 8 Fed. 493; Hatcb v. Burroughs, 1 Woods, 439, Fed. Cas.
No. 6,203; Dauchy v. Brown, 24 Vt. 197,203; Institution v. Sprague,
43 Vt. 502; Dearborn v. Sawyer, 59 N. H. 95; Aultman's Appeal,
98 Pa. St. 505; Cook, Stock, Stockh. & Corp. Law, §§ 219, 225, and
note, page 302; Mor. Priv. Corp., 879, 883 et seq.; Thomp. Stockh.
293, 310, et seq.; Tayl. Corp. § 715. The thirteenth, fourteenth, and
fifteenth grounds are covered by the consideration given to the
twelfth, and it follows that they must be overruled therewith.
The sixteenth cause of demurrer is grounded upon want of aver-

ment tbat at the date of the writ in this action the corporation was
not possessed of property in the state sufficient to pay and satisfy
the judgment and the execution, and the seventeenth upon the
ground of absence of allegation that there is no property within the
jurisdiction of this court, and the eighteenth upon the ground that
the declaration contains no averment tbat tbe corporation has ever
been dissolved; and under the nineteenth cause, which is general,
it is suggested and argued that there is no allegation that plaintiff
is not a costoekholder. Holding the view tbat the allegations in
these respects are sufficient to bring the plaintiff within the Kansas
statute, the last four causes are overruled.
Let the order be: Demurrer overruled as to causes 1, 2, 3, 4, 8, 9,

10, 11, 12, 13, 14, 15, 16, 17,18, and 19; demurrer sustained as to
causes 5, 6, and 7, with leave to the plaintiff to amend within 15 days.

cox v. ROBINSON.
(Circuit Court, D. Washington, S. D. November 15, 1895.)

J. CONTRACTS-CONSIDERATION.
Where an assignment of a judgment belonging to a bank is made by onl'

of Its officers, in its name, to an individual, who, In confi\ideration thereof,
transfers property to the bank officer, SUCh. transfer ,constitutes a valid
consideration moving to the bank, since a trust results In Its favor as to
the property tmnsferred to its officer. ' ' '
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2. BANKS-POWERS OF
The officers of a .national bank, acting for it, are presumed to have the

powers which they assume publicly, with the knowledge and acquiescence
of the board of trustees, who are presumed to see what is made apparent
before the eyes of the public in the actions of their agents.

S. SAME-TRANSFER OF JUDGMENT-AuTHORITY.
When a judgment belonging to a national bank is transferred without

collecting it, the presumption is that the transfer is unauthorized.

This was an action by Richard T. Oox, as receiver of the First
National Bank of Arlington, Or., against J. L. Robinson, upon a
guaranty.
Ootton, Teal & Minor, for plaintiff.
Wellington Clark and Thos. H. Brents, for defendant

HANFORD, District Judge (charging jury). The plaintiff in this
case, Mr. Richard T. Cox, sues as receiver of the First National
Bank of Arlington, Or., to recover from the defendant, Mr. J.L.
Robinson, the amount of a judgment which the bank obtained
against a man named N. Cecil. The action is brought against Rob-
inson for the reason that Robinson became surety for any
amount that the bank should recover in the action against Cecil in
consideration of discharging a writ of attachment which had been
levied on the property of Cecil. The fact that the judgment was
recovered by the bank against Cecil is not denied. The fact that
Robinson entered into an obligation to pay whatever amount should
be recovered in the action is not denied. The suit is resisted on the
ground that the bank, which Cox represents as receiver, is not the
owner of the judgment, that judgment having been transferred by
an assignment from the bank to the defendant, Mr. Robinson, for
good consideration. There has been introduced in evidence a paper
which is a certified copy of a purported assignment and transfer
of this judgment on the record of the court in which the judg-
ment was entered. This assignment and transfer purports to have
been made by the First National Bank of Arlington, Or., by J. E.
Frick, vice president. The whole case turns upon the question
whether or not MI'. Frick had authority to transfer this judgment
to :l\fr. Robinson. That he was vice president of the bank is not
disputed, but it is disputed that he had any authority to transfer
this judgment. And it is also disputed that the bank received any
consideration for the transfer of the judgment; that it was illegal
on these two grounds,-that Frick was not authorized to do that
kind of business, and that the bank received no consideration for
the transfer of the judgment. On the question as to the considera-
tion for the transfer, I instruct you: First, to constitute a suffi-
cient consideration to give validity to a contract, it is necessary that
the bank should have received a consideration, or that llilbinson
should have parted with something that would constitute a consid-
eration.There must have been either something moving to the
bank, or something moving from Robinson, to constitute a good
consideration,-to make the transfer legal. And it is immaterial
whether it was the one or the other. It must be one. But, if Rob-
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hlson parted with so:rnetl;ling of value inconsideration o.fthis trans"
fer, it has the same effect, in law, whether the bank relleived it or
not, that it would if the bank received something. But, further,
on that point the evidence shows, that, that which Robinson gave as
consideration was the assignment of a judgment in his favor against
Hoy and Butler. That transfer was made to Frick.. Now, if Frick
received a valid assignment of a judgment in favor of Robinson, and
a consideration for that moved from the First National Bank of
Arlington to Mr. Robinson, so that the value which Robinson re-
ceived came from the bank, and not from Mr. Frick, it would
still be a valid consideration moving from Robinson to .the bank,
because there would be a resulting trust in favor of the bank. And
whatever Frick received, when acting for the bank, in considera-
tion of assets or property of the bank that he transferred, would
not be his, although it appeared on record to be in his name. He
would take in. trust for the bank, and it would be the property of
the bank, in fact and in law.
Now, as to the authority which Frick, as vice president of this

bank, actually had to do this business: The law providing for the
creation of national banks does not provide for any such officer,
by name, as. the general manager. It does provide for a president
and vice president. The duties and powers of the president and
vice president are not defined in the law. In general the vice pres-
ident acts in the place of the president,-has the power and au-
thority which belongs to the president,-in the absence of the
president, but the law has not defined the powers of either presi-
dent or vice president. The powers of the corporation are vested
in a board of trustees. They possess the power to do. the business
of the bank, but, in the transaction of ordinary business of the bank,_
the depositors and creditors, and all who deal with the bank, sel-
dom deal directly with the board of trustees. But the business
of a bank is continuous, and its doors must be open to transact
business with the public during business hOUrs, and the busi-
ness transactions of a bank necessarily have to be performed by
agents. Whoever acts for the bank as an agent, with the knowl-
edge and consent of the board of trustees, is to be deemed author-
ized by the board of trustees to perform the powers which the law
vests in the board of trustees. The power of an officer may be
limited, or it may be extended. He may have general powers. Gen-
eral powers may be conferred upon him by the by-laws, by resolu-
tion of the board of directors, or by the assumption of those powers
with the knowledge and acquiescence of the board of trustees.
Now, an officer of the bank, acting for it,-transacting its business,
-is presumed in the law to have the powers which he assumes
publicly with the knowledge and acquiescence of the board of
trustees, whether evidence of his powers is contained in the rec-
ords of the corporation, or in a written instrument or
or whether it simply rests in the fact that the powers are con-
tinuously and publicly exercised, and not disaffirmed by the action.
of the board of trustees. The board of trustees are presumed b,
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the law to see what is made apparent before the eyes of the public
in the actions of their agents or officers. They are presumed to see
what the publicsee in the actions of an agent or an official.
Now, you have heard the evidence in this case, and it is not pre-

tended that there was a resolution or written authority giving to
Frick whatever powers he had of a general or special character.
They are to be determined by the manner in which the business of
the bank was done. Such powers as he continually, during the ex-
istence of the bank, exercised publicly, must be presumed to have
been exercised with the knowledge of the board of trustees; and
unless they have disaffirmed or denied, by some public declaration,
his right to exercise those powers, they are deemed to have ac-
quiesced, and assented that he might continue to exercise those
powers, and they are bound by his acts in behalf of the bank.
This, being a civil action, is one in which the rules of evidence

require the jury to decide according to the fair preponderance of
the evidence. You should endeavor to harmonize the testimony
of the different witnesses as far as it can be. Where there is a
eonflict in the testimony that is irreconcilable, you must weigh the
evidence on one side against that opposed, and decide according
to a fair preponderance of the evidence. The defendant comes here
asserting the validity of this transfer of the judgment. He has
the affirmative, and the burden of proof is upon him to establish
that there was a valid transfer of the judgment to him, and he must
make it out by at least a fair preponderance of the evidence. If the
evidence preponderates against him, or is balanced evenly, so you
cannot determine on which side there is a fair preponderance of
the evidence, you must decide against the defendant, and in that
case the plaintiff would be entitled to a verdict for the amount sued
for. If you do find, however, by a fair preponderance of the evi-
dence, facts which, when applied to the case under the rules I have
given you, determine that Frick was authorized by the board of
trustees to act in a matter of this kind, to transfer a judgment in
behalf of the bank, and that he did make the transfer,-I say, if
those facts are established by a fair preponderance of the evidence,
-then your verdict must be for the defendant. An officer of a
national bank, either vice president or other officer, or person who
is acting as general manager therefor, has no authority to assign
or transfer any claims for money due in any event, unless expressly
authorized to do so, except upon payment of the amount due on
such claim.
I have been requested to give you an instruction, and I give it as a

part of the law of the case, that the presumption is that, where a
judgment is disposed of without collecting the amount of it in cash,
it was unauthorized. It must appear, therefore, as I have already
said, by evidence produced on the part of defendant, that this transfer
was authorized.
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CENTRAL TRUST CO. v. EAST TENNESSEE, V.& G. RY. CO.
(District Court, E. D. Tehnessee, N. D.August 27, 1895.)

1. NEGLIGENCE-PROXIMATE CAUSE-DELAY BY RAILWAY COMPANY IN DEJ,IV-
ERING GOODS.
Goods were shipped over the E. Ry. to plaintiff on May 18th. Between
that time and June 5th, plaintiff, having been advised of the shipment, in-
quired several times for the goods, but was told by the agent at his sta-
tion that they had not. arrived. On Saturday, June 5th, plaintiff again
inquired for the goods, and was again told by the agent that they had not
arrived; but, on personal investigation, he found them in the station. It
being too late to remove them on that day, plaintiff left them to be reo
moved on Monday. On Sunday, June 6th, the station and its contents,
including plaintiff's goods, were destroyed by. fire, without fault of the
railway company. Held, that the negligence of the railway company in
failing to deliver the goods was the proxImate cause of their loss, and that
the railway company was liable for their value.

2. CARRIERS-SOURCE OF OBLIGATIONS-LIABILITY TO PASSENGERS OR SHIPPEItS.
The liabilities of a carrier of passengers or freight, who has entered into

contract relations with passengers or shippers, depend not only on his con-
tract, but also, in part, on the obligations imposed by law, as a matter of
public policy; and an action may be brought against the carrier, either
upon the contract, or for negligent omission of a duty Imposed by law,
independently of· the contract, or for an injUry done to person or property,
as the case may be.

3. RAILROAD COMPANIES-DAMAGES IN OPERATING ROAD-PRIORITY OF JUDG-
MENT AND MORTGAGE-TENNESSEE STATUTE.
A judgment against a railroad company for damages for the loss ot

property, caused by the negligent omission of the railroad company to
deliver goods promptly to the consignee, in consequence of which they
were destroyed by a fire in the company's station, is .one for damages
done to property in the operation of the railroad, within the statute of
Tennessee (Laws 1877, c. 12) providing that no railroad company shall
have power to g\ve a mortgage valid as against a judgment for such
cause.

This was a suit by the Central Trust ComplJ.ny against the East
Tennessee, Virginia & Georgia Railway Company for the foreclosure
of a mortgage. One James intervened, asking judgment against the
railroad company for the loss of certain property, and claiming pri-
ority for such judgment oyer the mortgage. The special master to
whom his petition was referred reported in favor of the intervener.
The railway company and the trust company excepted to his report.
IDgersoll & Peyton, for creditor.
Henderson, Jourolman, Welcker & Hudson, for defendant and

Trust Co.

CLARK, District Judge. James intervenes in this foreclosure
suit; and asserts a claim against defendant company for the value
of goods lost in the destruction by fire of defendant's depot at Mossy
Creek, June 6, 1892. Priority of payment out of the proceeds aris-
ing from sale of the mortgaged property is claimed against the lien
of the mortgage under the act of the general assembly of 1877. The
goods were sold on order, and shipped from KnoxYille, Tenn., May
18, 1892, to intervener, at Mossy Creek, Tenn. An invoice of these
goods was sent by seller to intervener by mail on same day the goods


