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peal, is therefore affirmed. But, inasmuch as the appéllant may have

rendered services and incurred expenses as receiver in said cause

since the decree appealed from, there should be and is reserved to

him the right to apply for compensation for services actually ren-

g?fréed agd expenses actually incurred after the date of such decree.
rmed,
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" UNITED STATES v. RAUERS.
(District Court, S. D.: Georgia, B, D. November 14, 1895))

1. EMINENT DOMAIN—LEGISLATIVE AUTHORITY.
Express legislative power is necessary to authorize the condemnation
of private property for public use, and statutes claimed to confer such
power must be strictly construed.

2. SaAME—Aocrs CoNg. MarcH 2, 1889, AND MarcH 3, 1893.

Act Cong. March 2, 1889, authorizing the secretary of the treasury to
establish a lighthouse on St. Catherine’s Island, Ga., at a point to be
selected by the lighthouse board; and Act Cong. March 3, 1893, appro-
priating $20,000 for the establishment of a lighthouse near the entrance
to St. Catherine’s Sound,—do not authorize proceedings for the con-
demnation of private property, since neither act gives express power
to take such property.

Proceedings for condemnation of land for the establishment of
a light station on Saint Catherine’s Island, Ga.

William T. Gary, U. 8. Atty.
W. W. Gordon, Jr., and Denmark, Adams & Freeman, for re-
spondent.

SPEER, District Judge. This is a question of much interest.
On the one hand, we have what are unquestionably the beneficent
purposes of the government to establish a light station, to advance
the interests of navigation. On the other hand, we have to con-
sider the right of the private citizen to the dominion of his land,
which is very valuable intrinsically, and particularly valuable to the
owner because of the facts set up in the answer.

A fundamental principle of law controlling all matters of this char-
acter is that every statute which undertakes to appropriate in any
manner the property of private persons for public use, must be strictly
construed. One of the great aims of government is to secure to each
citizen the enjoyment of his estate. On the other hand, in cases of
public necessity, the right of the individual must yield to the right
and demand of the public; but, since that demand is in derogation of
private right, it must be closely scrutinized, and the expression of
legislative purpose in which it is conveyed, must be strictly construed.

“So high a prerogative as that of divesting one’s ~state against his will
should only be exercised where the plain letter of the law permits it, and un-

der a careful observance of the formalities prescribed for the owner’s pro-
tection.” Cooley, Const. Lim. p. 651. : :

Fhe same eminent authority also declares:

“Express legislative power, moreover, is needed for these purposes. It
will not follow that, because such things are convenient to the accomplish-
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ment of the general object, the public may appropriate them without ex-
press authority of law; but the power to appropriate must be expressly
conferred.” Id. p. 666.

It is elsewhere stated that:

“The act authorizing condemnation must be express and clear. If there
are doubts as to the extent of the power, after all reasonable intendments
in its favor, the doubts should be resolved by a decision adverse to the
claim of power.” Mills, Em, Dom. § 48.

The supreme court of Massachusetts sustains this proposition:

“It must appear that the government intended to exercise this high sov-
ereign right by clear and express terms, or by necessary implication, leaving
no doubt or uncertainty respecting such intent. It must also appear by the
act that they recognized the right of private property, and mean to respect
it; and, under our constitution, the act conveying the power must be ac-
companied by just and constitutional provisions, for full compensation to be
made to the owner.” Boston, ete., R. Corp. v. Salem, ete., R. Co., 2 Gray, 36.

In applying this rule of construction to the legislation enacted by
congress with regard to the particular matter under consideration, we
find, first, that by the act of March 2, 1889, the congress of the United
States has authorized and dlrected the secretary of the treasury to
establish a lighthouse station on Saint Catherine’s Island, state of
Georgia, at a point which the lighthouse board may select as the
most eligible, at a cost not to exceed $20,000. We find thereafter,
in the act of 1893, that congress has appropriated “for the estab-
lishment of a light station near the enfrance to Saint Catherine’s
Sound, Ga., $20,000.” Now, it is not to be understood that congress
intended to establish two light stations there; and yet, if full effect
is given to the terms of both of these acts, it could do so, for, under
the proof, a light station might be established near the entrance to
Saint Catherine’s Sound, and not established on Saint Catherine’s
Island at all. It might be on Ossabaw Island. The two enact-
ments relate to the same subject-matter,—that is, the same light
station and the same appropriation; but neither provides for any-
thing more than for authority and direction to the secretary of the
treasury to establish the light station. He may do so, in the opin-
ion of the court, either on Saint Catherine’s Island or on Ossabaw
Island, or at some shoal, outside low-water mark; and it is nowhere
expressly provided in either act that he may procure or acquire real
estate. Nor does this appear by necessary implication. The light
station itself may, under the terms of this act, cost $20,000.. There
is no provision made for the compensation of a landowner whose land
may be desired by the government; and yet we are trying a pro-
ceeding to condemn the land of the defendant, Mr. Raners. Are
proceedings, then, for condemnation for the purposes of the public
use, contemplated by these acts of congress? What is the statute
upon that subject? It is this:

“That in every case in which the secretary of the treasury or any other
officer of the government has been, or hereafter shall be, authorized to pro-
cure real estate for the erection of a public building or for other public uses,
he shall be, and hereby is, authorized to acquire the same for the United
States by condemnation under judicial process, whenever, in his opinion, it is

necessary or advantageous to the government to do so. % Act Aug, 1, 1888;
1 Supp. Rev. St. p. 601.
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‘The secretary of the treasury is not, by the terms of the statutes
I have read, authorized to procure real ‘estate; and, as I have said,
he must be expressly so authorized before he is authomzed to pro-
ceed by condemnation in his discretion. Congress has repeatedly
recognized this distinction. It does so in the act of March 3, 1883,
which provides: -

“And the secretary of the treasury is authorized to acquire, hy private
purchase or by condemnation, the necessary lands for public buildings and
light houses to be constructed, and for which money is appropriated [that
is, for which money is already appropriated], including all public building
sites authorized to be acquired under any of the acts of the first session of the
Forty-Second congress.”

In that instance the public buildings had been authorized; the sec-
retary of the treasury had been authorized to construct publlc build-
ings just as here he has been authorized to establish a light sta-
tion. 'There the secretary of the treasury had been authorized to
establish light stations precisely as he 'is here; and yet congress
deemed it essential to proceed further, and authorized him to pro-
cure, either by private purchase or by ccondemnation, the neces-
sary lands. ' A multitude of statutes enacted by congress clearly il-
lustrate the method in which the secretary of the treasury is au-
thorized to procure or acquire lands for public uses. Take, for
instance, the act to establish a public building at Bay City, Mich.
(25 Stat. 194), which reads that “the secretary of the treasury be,
and he is hereby, authorized and directed to purchase, or provide
by purchase, condemnation proceedings or otherwise, a site,” etc.;
and again, page 86 of the same volume, where he is authorlzed and
directed to purchase or acquire by condemnation, or otherwise pro-
vide, a site for a public building at Birmingham, Ala.; and the same
volume, p. 174, where he is authorized and directed to purchase or
acquire by condemnation, or otherwise provide, a site for a public
building at Tallahassee, Fla. These instances are like a large num-
ber of statutes, wherein similar authority is given. In each case
there was express authority to the secretary of the treasury to pro-
cure real estate for public usés. This is very different language from
that before the court, in which he is merely authorized to establish
a structure for public use at a spot to be selected by the lighthouse
board.

But we need not, exclusively reason by analogy from congres-
sional legislation. * Questions in all respects similar in principle
have been decided by the courts. It was held by the district court
of the United States for the district of New Jersey, under the very
act of August 1, 1888, on which the government relies, that the pe-
tition for condemnation must afirmatively show that the officer
is authorized by congress to acquire lands, and that, in his opinion,
it is necessary or advantageous to proceed by 3ud1c1a1 process, and
thése facts cannot be 1nferred The court uses this language:

- “It is'a well-settled prineciple that, when the exercise of special authority
‘delegated by statute to a particular person or to a special tribunal is depend-

‘ent upon conditions precedent, all preliminaries which show the fulfillment
of such conditions, and which confer upon such person or tribunal the power
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to act, must clearly appear upon the face of the proceedings.” In re Mont-
gomery, 48 Fed. 899.

Since, as we have seen, the secretary of the treasury was not ex-
pressly authorized to procure real estate, this fact could not be, and
is not, averred.

See, also, U. 8. v. A Certain Tract of Land, 67 Fed. 869.

The question was quite as distinetly decided in the well-known
case relative to the battlefield of Gettysburg. There the act of
congress had made an appropriation for the purpose of preserving
the lines at Gettysburg, and properly marking with tablets the po-
sition occupied by the various commands of the armies of the Po-
tomac and of Northern Virginia on that field, and for opening and
making avenues, and for determining the leading tactical positions
of the battles, regiments, brigades, etc., the sum of $25,000 to be
expended, under the direction of the secretary of war; but, no ex-
press authority having been granted to the secretary of war to pro-
cure the land for the purpose, it was held that “the power of the
United States government to take private property for public use
upon making just compensation cannot be exercised in the absence
of legislative authority.,” TU. 8. v. A Certain Tract of Land (Cir. Ct.
E. D. Pa.) 70 Fed. 940. That case was far stronger for the govern-
ment than this, because provision had been made to compensate the
landowners, with a view to the establishment of monuments, ave-
nues, ete, for the public use.  Here the legislation merely provides
for the establishment of the light station; and makes no provision

" whatever for suitable compensation to the landowners. '

After the decision last cited was rendered, congress passed a res-

olution to cure the defect. In the preamble of this act it was recited:
“And whereas, It has been recently. decided by the United States court, sit-
ting in Pennsylvania, that authority has not yet been distinctly given for the

acquisition of such lands as may be necessary to enable the war department
to execute the purposes declared in the act aforesaid.” 28 Stat. 584.

This constitutes a legislative recognition of the validity of the
judicial holding, if, indeed, that was necessary.

It is rarely the case where eminent text writers, the courts, and
_the legislature itself coincide so strongly in the recognition: of a
legal principle, that principle being that there must be express au-
thority in the secretary of the treasury, when charged with such mat-
ters, to procure land for public use, before he is authorized, in his dis-
cretion, to proceed by condemnation for that purpose. There be-
-ing no such authority here, the condemnation proceedings were not,
in the opinion of the court, properly instituted, and we are there-
fore obliged to hold that the government has no authority-to pro-
ceed to appropriate the land of Mr. Rauers, he being unwilling to
part with his land. It was and is wholly competent for congress
‘to give to the mecretary of the treasury the necessary authority, but
‘it has not done so. For this reason, and for other reasons not
necessary to enumerate, but which sufficiently appear in the record
of the cause, the gourt is compelled to deny the application.
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COCEKRILL v. WOODSON et al.
'(Circuit Court, W. D. Missouri, St. ’Joseph'Division. October 31, 1895.)

HU‘I:IB-}AAND AND WIFE—EFFECT oF CONVEYANCE DIrRECTLY To WirE—LAw or
ISSOURI,
One C,, in 1885 conveyed certain land in .iissouri to his wife, by an
ordinary warranty deed, In 1889 C.'s wife was divorced from him for
-his fault, and C. thereby forfeited “all rights and claims under and by
virtue of the marriage,” in accordance with the statute of Missouri (Rev.
-St. 1879, § 2182). The divorced wife afterwards married one W. C. sued
W. and wife in ejectment to recover the land. Held, following the de-
cisions of the Missouri courts, that the effect of the deed made by C. in
1885 to his then wife was to create in her an equitable estate in the land,
to her separate use, and to constitute C. a trustee thereof for her; and
that, upon the dissolution of the marriage, his trusteeship ceased, and the
use became executed in favor of his divorced wife, who was thereafter
seized of both the legal and equitable estate in the land.

This was an action of ejectment by William F. Cockrill against
Byron Woodson and Helen Woodson.

The cause was heard by the court on the following agreed state-
ment of facts

The above-named parties stipulate and agree as follows: That the case
shall be submitted to the court sitting as a jury on the following statement
of the faects: (1) That the title to the real estate in suit was formerly in the
plaintiff. ‘(2) That in 1885 the plaintiff, who was at the time the husband of
the female defendant, conveyed said real estate to said female defendant by
.an ordinary warranty deed, for the consideration named,—of love and affec-
tion and ten dollars. (3) That on April 2, 1889, the female defendant was Ly
decree divorced from the plaintiff, on account of the fault of said plaintiff.
(4) That the female defendant is now in possession of said real estate, and
has been in the possession thereof since the execution of said deed. (5) That
the reasonable value of the rents and profits of said real estate is one hun-
dred dollars per year; and that the value of the said real estate is four thou-
sand dollars.

J. E. Merryman, for plaintiff.
E. H. Norton and Hall & Woodson, for defendants,

PHILIPS, District Judge. This case is submitted on an agreed
statement- of facts filed herein. It being an action of ejectment,
the: plaintiff must recover upon the strength of his own title. It
being a possessory action, the legal title to the property must be
in- him- at the time of the institution of suit. And, of course,
if the legal title, carrying with it the right of possession, be not in
him at the time of the institution of suit, he cannot recover. So
that the question to be decided by -the court is whether or not the
legal title and the right of possession at law were in the plaintiff
when this-action was begun.

In November, 1885, the plaintiff was the owner in fee of the land
in. controversy, at which time he attempted to convey the same to
‘his wife; the defendant Helen- Woodson, by ordinary deed of con-
.veyance. - :The-well-settled rule of law, both in the courts of this
state and in the federal courts, is that such a deed is ineffectual to
convey the legal title to the wife; but it is equally the well-settled
rule of law in this state that such deed creates in the wife an



