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the law. The rule is laid down in the strongest terms in Virginia
v. Paul, 148 U. 8. 107, 114, 13 Sup. Ct. 536:

“The prosecution and punishment of crimes and offenses committed against
one of the states of the Union appropriately belong to the courts and authori-
ties of the state, and can be interfered with by the circuit court of the United
States so far only as congress, in order to maintain the supremacy of the con-
stitution and laws of the United States, has expressly authorized either a re-
moval of the prosecution into the circuit court of the United States for trial,
or a discharge of the prisoner by writ of habeas corpus issued by that court
or by a judge thereof.”

It is true it may be claimed that the expressions of the supreme
court to which we refer, were .not essential to the decisions of the
points in issue in the cases in which they are used; but being so
positive, and coming from so high a tribunal, they cannot be disre-
garded by us, whatever an appellate court might do.

On the whole, while, as explained in Pennoyer v. McConnaughy,
140 U. 8. 1, 11 Sup. Ct. 699, and in other cases which we need not
cite, an injunction may go against local officers touching proposed
civil proceedings, and without being subject to the criticism that
a, bill for that purpose constitutes a suit against the state, in viola-
tion of the constitutional provision relating thereto, yet in view of
the fact that in none of the cases referred to in Pennoyer v. Mec-
Connaughy, and in no other which has been cited, or which our
examination has made known to us, has the supreme court ap-
proved injunctions against proposed criminal proceedings under cir-
cumstances like those at bar, and in view of the strong expressions
cited by us from that court, and of the undoubted rule that, as
between tribunals of the same sovereignty, an injunction of this
character is not authorized by the general principles of equity juris-
diction, we are compelled to hold that this bill cannot be main-
tained.

Having reached this conclusion, we need not consider any ques-
tion involved in the issue made touching the jurisdictional amount.
Let there be a decree dismissing the bill for want of jurisdiction in
equity, with costs for the defendants.

THOMPSON v. POOL et al.
(Circuit Court, D, Nebraska. December 3, 1895.)

1. FEDERAL CoURTS—JURISDICTION—SUIT BY RECEIVER OF NATIONAL BANK.
The F. National Bank pledged to the U. Bank, as collateral for a loan,
“a draft which had previously been transferred to the F. Bank by indorse-
ment. The F. Bank afterwards became insolvent, and the comptroller of
the currency appointed a receiver, to whom the U. Bank indorsed the
draft “for collection and in trust for the U. Bank.” Held, that the receiver
might show, by evidence outside of the written contract, that the draft
was really an asset of the F. Bank, upon which his right of action was
derived from his appointment and the laws of the United States, and
hence was within the jurisdiction of the federal courts, although hlS in-
dorser, the U. Bank, and the drawer and acceptor of the:draft were citi-
zens of the same state.
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2. Same-Riv. Sr. Smc. 620
A recelver of a national ba.nk acting under an appointment from the
comptroller of the currency, may be deemed to be an appointee of the
secretary of the treasury, and, accordingly, an officer of the United States,
entitled to sue in the federal courts, under Rev. St. § 629, Stephens v.
Bernays 44 Fed, 642, followed )

This was an action by 8. B. Thompson, receiver of the First Na-
tional Bank of Ravenna, Neb., against W. W. Pool and Rollin L.
Downing upon a draft. The defendants moved to dismiss for want
of Jurlsdlctlon Denied.

Sawyer, Snell & Frost, for plamtlﬁ
E. C. Calkins, for defendant.

SHIRAS, District Judge. The plaintiff in this action is the re-
ceiver of the First National Bank of Ravenna, Neb,, acting as such
by: virtue of an appointment made by the comptroller of the cur-
rency, and the action is based upon a draft drawn by W. W. Pool
on Rollin L, Downing for the sum of $2,000. After acceptance by
Downing, the draft was transferred by indorsement to the First
National Bank, and by it pledged, with other collaterals, to the
United States National Bank of Omaha to secure a loan of $5,000.
Upon the appointment of the plaintiff as receiver of the insolvent
First National Bank of Ravenna, the draft was placed in his hands
for collection, being indorsed to him as follows:

“Pay S. B. Thompson, receiver, for collection, and Iin trust for United
States National Bank, Omaha, Neb, - M. T. Barlow “Cashier.”

The defendants move the ‘court to dismiss the action brought by
the recewer, on two grounds: = First, that the plaintiff is in fact
suing as the indorsee of the United States National Bank, and as
that bank could not sue in this court, because the defendants are
citizens of Nebraska, theréfore the plamtlﬁ as indorsee, cannot sue
in this court under the provisions of the act of 1888; and, second, :
because the amount in controversy does not exceed $2 000, excluswe
of interest and costs.

In the ecase of Holmes v. Goldsmith, 147 U. 8. 150, 13 Sup. Ct. 288,
it was held by the supreme court that it was open to the parties to
show by evidence, outside the written contract sued on, what the
real relation of the parties thereto 'was, in determining whether, in
fact, the plaintiff was seeking to enforce a right of action conferred
upor him by the indorsement, or whether his right of action was
otherwige created. Under the rule announced in that case, it is
open to the plaintiff to show and prove that he is seeking to recover
upon the title created in him as the receiver of the First National
Bank to all the assets of that bank; and the averments of the peti-
tion show that the draft in question, although pledged as a collateral
to the United States National Bank, still remains an asset of the
bank of which plaintiff is receiver. The action by the receiver is,
therefore, to enforce a rlght conferred upon him by the statutes of
the United States, and, being based upon the laws of the United
States, the controversy, so far as the subject-matter is concerned, is
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-of federal cognizance; and the clause of the act in regard to suits
upon assigned choses in action is not applicable to this case. The
controversy is one arising under the laws of the United States, of
which this court has jurisdiction, regardless of the citizenship of the
parties, provided the amount involved exceeds $2,000, exclusive of
interest and costs, As already stated, the draft sued upon is for
just $2,000, and no more, and therefore jurisdiction cannot be taken
by this court under any of the provisions of the act of 1888,

But it is urged in argument that the suit, being in the name of the
receiver of a national bank, appointed by the comptroller, can. be
held to be a suit brought by an officer of the United States under the
provisions of the third clause of section 629 of the Revised Statutes,
which enacts that the circuit court shall have jurisdiction “of all suits
at common law where the United States, or any officer thereof suing
under the authority of any act of congress, are plaintiffs.” In Price

- v. Abbott, 17 Fed. 506, this question was up for consideration before
the circuit court of the district of Massachusetts, and Justice Gray
therein held that a receiver of a national bank, acting. under an
appointment from the comptroller of the currency, who is the head
of a bureau in the treasury department, may be presumed to be
appointed with the approval or concurrence of the secretary of the
treasury; and such appointment is therefore made by the head of a
department, within the meaning of section 2, art. 2, of the constitu-
tion of :the United States. Following the doctrine of this case, the
same ruling has been made in other circuits. See Armstrong v.
Ettlesohn, 36 Fed. 209; McConville v. Gilmour, 1d. 277; Armstrong
v.. Troutman, Id. 275;  Yardley v. Dickson, 47 Fed. 835; Fisher v.
Yoder, 53 Fed. 565; Stephens v. Bernays, 44 Fed. 642. See, also, Gib-
son v. Peters, 150 U S. 342, 14 Sup. Ct. 134; White v. Ewmg, 10 Sup.
Ct. 1018,

These cases are all, in effect, based upon the ruling in Price v.
Abbott, and I must say that, in view of the ruling of the supreme
court in U. 8. v. Germame, 99 U. 8. 508, and U. 8. v. Mouat, 124 U. S.
303, 8 Sup. Ct. 505, it would seem clear that the holdmcr in Price
v. Abbott is based upon an untenable assumption, to vut that an

" appointment of a receiver, made by the comptroller, can be deemed
to be made with the approval of the secretary of the treasury, and
therefore the receiver can be held to be an appointee of the secretary,
and therefore an officer of the United States, because appointed by the

“head of the department; it having been settled in U. S, v. Germaine,
supra, that no one, although acting for the United States as its
agent, can be deemed to be an officer thereof unless he holds his

" position by virtue of an appointment by the president, or by the head
of a department, or by a court of law. The decisions in Price v.

~ Abbott, at circuit, and in U. 8. v. Mouat, seem to be in direct conflict,
and if I deemed the question open for me for decision on its merits,
1 should be compelled to hoid that, under the ruling in the cases cited,
of U. 8. v. Germaine, and U. 8. v. Mouat, a receiver is not an officer
of the United States, within the meaning of section 629 of the Re-
vised Statutes, because he is an appointee of the comptroller, who
- is not the head of a department, and there is no statute which author-
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izes the secretary of the tréasury to appoint a receiver, or to approve
the appointment when made by the comptroller, and therefore a

‘receiver cannot be held to be an ‘appointee of the head of the treasary

department. In view, however, of the decision in Stephens v. Ber-
nays, supra, made in this circuit by Circuit Judge Caldwell, I deem
the question closed to me, and, following the ruling therein made, I
overrule the motion to dismiss for want of jurisdiction.

PEACE RIVER PHOSPHATE CO. v. EDWARDS,
(Circuit Court of Appeals, Fifth Circuit. November 26, 1895.)
No. 417,

1. Cmcorr CourT OF APPEALS—PERFECTING OF APPEAL—CITATION.
An appeal from the district court to the circuit court of appeals will be
* dismissed when no citation is sued out of elther court.
2. SAME.
The appeal will also be dismissed if no citation has been served on the
.appellee or his proctors, or either of them.

3. SAME—SUFFICIENCY OF BoXD.
An appeal and supersedeas bond is insufficient if conditioned to pros-
ecute the appeal to effect, and answer all costs and damages. “in the event
- the decree is affirmed,” instead of “if it fails to make its plea good.”

Appeal from the District Court of the United States for the South-
ern District of Florida.

Libel by Benjamin J. Edwards against the Peace River Phosphate
Compelmy. There was a decree in favor of libelant, and respondent
appeals,

O. T. Standford and John H. Treadwell, for appellant.
Wm. C. Dufour, I. H. Trabue, and Gordon Graham, for appellee.

Before PARDEE and McCORMIOK Cn‘cmt Judges, and BOAR-
MAN, District Judge.

PA.RDEE, Circuit Judge. On the 16th day of March, 1895, the
district court for the Southern district of Florida, on a libel in ad-
miralty, rendered a decree in personam in favor of Benjamin J. Ed-
wards, and against the Peace River Phosphate Company, condemn-
ing the said company to pay to the said Edwards the sum of $960.
Afterwards, on the 15th day of April, 1895, the said Peace River
Phosphate Company filed in said court the following document:

“In the District Court of the United States, Southern District of Florida.
“Peace River Phosphate Company, a Corporation Organized under the Laws
of the State of New York, Appellant, v. B. J. Edwards, Appellee.

“To Gordon Graham and Isaac H. Trabue, Proctors for the Appellee: You
will please take notice that we have taken an appeal from the final decree
herein rendered against the mald appellant on the 16th day of March, 1895,
to the circuit court of appeals to be holden in New Orleans, La., on the third

. Monday in November, A. D. 1895.

“Standford & Treadwell, Proctors for Appellant.”

—And on the same day filed in the office of the clerk an assignment
of errors. On the 25th day of April the said company filed in.the



