
716, QEPOR'l:ER, vol. 70.

possible, will endeavor to so interpret a patent as to protect the
actual inventor against an infringer, this patent should be so con-
strued as to embrace also the product. The cases cited by him
in suppprt of this contention show that it is only possible to
thus change the express of the claims when a con-
sideration of the whole instrument leaves no doubt as to the
intention of the patentee to embrace distinct elements therein.
Here, as it is clear from the language used that the patentee
claimed a process, and nothing else, he must be strictly confined to
the invention described and .claimed. Durand v. Green, 17 U. S.
App, 620, 10 C. C. A. 97, and 61 Fed. 819. The adoption of the con-
struction contended for by counsel for complainant would do violence
to the language of both the specification and claims. It would
operate to extend the scope of the grant beyond that given to it by
the patent office, and would in:flict the penalties of willful infringe-
ment upon an innocent purchaser. The question here is not one of
construction, but of damages; not of validity of a patent, but of the
commission of a trespass. In the absence of evidence of notice, or
of inequitable conduct on the part of the defendant, it should not be
called upon to answer in a court of equity for the violation of a
right which the complainant has failed either to assert or claim.
I.et the bill be dismissed.

HAMMilliD v. STOCKTON COMBINED HARVESTER & AGRICULTURAL
.. WORKS.
(Circuit Court of Appeals, Ninth Circuit. October 81, 1895.)

No. 281.
1. DESIGN PATENTS-VALIDITy-INVENTION.

To sustain a design patent issued under Rev. St. § 4929, the design must
disclose originality, and the exercise of the inventive faculty.

2. SAME-DESIGN FOR STREET OARS.
There is no invention sutticient to support a design patent in merely

substituting for the open platform previously used on the rear end of all
existing street car an open compartment with seats, precisely similar to an
open compartment already in use on the front end of the same car.

8. SAME.
The Hammond patent, No. 21,042, for a design for street cars, is void

for want of invention.

In Error to the Circuit Court of the United States for the Northern
District of California.
M. M. Estee and,Jonn H. Miller, for plaintiff in error.
JohnL. Boone, for defendant in error.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis-

trict Judge.

ROSS, Circuit Judge. This is an action at law, brought by the
plaintiff in error to recover damages fqr the infringement of a patent
fora design for a raHway car-body. The case was tried without a
jury, by the cons.ent of the respectiVe. Parties; and the court found all
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of in favor of the plaintiff in erI'or, except the issue
of patentable invention. In respect to that issue, the court found:
"That, .prior to the date of plaintiff's alleged invention, there was known

and in use on the Market Street Cable Road, in the city and county of San
Francisco, and state of California, a combination car, consisting of a rec-
tangular inclosed compartment or section, and at one end thereof a skele-
ton or open-work rectangular section, within which were delineated seats
lying lengthwise and crosswise of the car, while at the opposite end was an
ordinary car platform for ingress and egress of passengers, the whole being
surmounted by a h01izontal roof surface, while at each end of the car floor
was a vertical dasher, and beneath the flooring was seen the trucks; the
whole of said car-body being SUitably ornamented and embellished, the ap-
pearance of which is shown by letters patent No. 304,863, granted to H. Root
on September 9, 1884, a copy of which was offered in evidence by the plain-
tiff, and marked 'Plaintiff's Exhibit I I,' and is hereby referred to for further
description. That in producing his car-body described and claimed in letters
patent sued on, all that the plaintif1' did was to take the said old Market street
combination car, cut a passageway through the side seats of the open com-
partment adjoining the closed compartment, so as to af1'ord an entrance from
the street through the said open compartment to the ciosed compartment;
then to remove the rear platform attached to the open compartment, and
substitute in its place an open compartment, with seats and passageways
in all respects like the first-mentioned open compartment; and that in making
said substitution trucks were placed underneath said substituted open com-
partment, in all respects like the trucks which had prev!'l:lsly been used un-
der said prior open compartment. 'l'hat long prior to said substitution horse
cars had been used in which were a central closed compartment, with
a platform at each end, with passageways for ingress and egress of passen-
gers from said central closed compartment to each of said platforms, and
from thence to the street."

Based upon the facts thus found, the court held the patent void
for want of invention, and gave the defendant in error judgment for
costs of suit. From that judgment this appeal is taken, and the sole
question is whether the patented design shows sufficient invention'
to sustain the patent, which was issued under the last clause of sec-
tion 4929 of the Revised Statutes, which relates to new shapes or
forms of manufactured articles. The section provides that:
"Any person who, by his own industry, geniUS, effo,rts, and expense, has

invented and produced any new and original design for a manUfacture, bust,
statue, alto-relievo, or bas-relief; any new and original design for the printing
of woolen, silk, cotton, or other fabrics; any new and original impression, orna-
ment, patent, print, or picture to be printed, painted, cast, or otherwise placed
on or worked into any article of manUfacture; or any new, useful, and origi-
nal shape or configuration of any article of manufacture, the same not having
been known or used by others before his invention or production thereof, or
patented or described in any printed publication, may, upon payment of the
fee prescribed, and other due proceedings had the same as in cases of inven-
tions or discoveries, obtain a patent therefor."

To entitle a party to a patent for a design under this act there
must be originality, and the exercise of the inventive faculty. This
is so, because the statute so declares, and because it has been so
decided by the supreme court. Smith v. Saddle Co., 148 U. S.
f>74-679,13 Sup. Ct. 768. In that case the court said:
"The exercise of the inventive or originative faculty is required, and a per-

son ,cannot be permitted to seiect an existing form, and simply put It to a new
use; any more than he can be permitted to take a patent for the mere double
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use of a, machine. If, however, the selection and adaptation of an eXisting
form is more than the exercise, of the imitative faculty, and the result is, in
effect; a new the desiln may be patentable."
In the case at bar, what the plaintiff did, and all that he did, was

to substitute, for the platform which had previously been used on the
rear end of the existing Market street cars, an open compartment,
precisely similar to the open compartment which was in use at the
front end of those cars. This was nothing more than the exercise
of the imitative faculty, and did not rise to the dignity of invention.
Judgment affirmed.

THE LINDRUP.
INMAN v. THE LINDRUP.

(District Court. D. Minneli\Ota, Fifth Division. November 22, 1895.)
No. 37.

1. RES JUDICATA-TERRITORIAL JURISDICTION OF DISTRICT 'COURT.
A marshal ,seizing a tug under monition in a suit in rem in the district

court of Minnesota returned that the seizure was made "in the open wa-
ters of Lake Superior, abouta,OOO feet from the pier at sault Ste. Marie,
Michigan." A motion was made to discharge the vessel for want of juris-
diction to make the seizure at the place where'it was made. The court
overruled the motion, for the reason that the seizure was 'made in the
open waters of Lake Superior, without referring to the further return that
, it was ;3,000 feet from the ,pier ,at Sault Ste. Marie. Held, that the
question whether the place stated, namely, 3,000 feet from the pier at Sault
Ste. Marie, was within the territorial limits of the jurisdiction of the court,
was,notresjJidicata, and that tj1esame might afterwards be raised by
a plea. to the,jurisdiction. J

!.l. COT,JRTS-TERRITORIAL JURISDICTION-;Sll;IZURE IN ADMIRALTy-COl\TRADICT-
ING MARSHA'r/S RETURN. ' " "
Ali. 'unnecessary statement In the marshal's return as'to the place of
seizure of a vessel under a monition in 'a suit in rem is not conclusive of
the court's jurisdiction over ther()s,and it may'be shown by testimony
under a plea'to the jurisdiction that the seizure was in fact made outside
the territorial jurisdiction of the court:

3. PLEADING' IN ADMIRALTY. ',' " '
IJ is proper practice in admiralty to embrace a plea to the jurisdiction

, with an answer to the merits.
4. COSTS IN ADMIRALTy-DISMISSAL FOR 'WANT OF JURISDICTION.

Where a suit in rem, In admiralty is dismissed because the court has no
jurisdiction over the res, the court can make no decree as' to costs. Each
party is responSible to the officers of the court for costs incurred at his in-
stance.

A libel in rem., against the. tug Lindrup was filed July 11, ,1894, a monition
issued, and the vessel seized, according, to" the "in the
open waters of Lake Superior, about 3,000 feet from the pier at Sault Ste.
Marie, Michigan." The St. Mary'S river, at Sault Stet Mar1€, forms the com-
mon ,boundary betw.een the state ot Michigan and the dominion of Canada,
so that !l, point 3;060 feet from the pier Where the vessel was seized in fact
may be within the territorial limits of either Michigan or Canada. Before
the ,eIaimallt ,appeared and filed an answer, a motion was made to discharge
the tug for want of jurisdiction to selze.it where it was seized; and, this mo-
tion coming on for hearing before Judge Williams, he dismissed it. and sus-
tained ;the jurisdiction of this court to entertain the SUit, for the reason that
the seizure of the vessel was made in the open waters of Lake Superior. (12
Fed.851. There is no reference in the opinion of the judge to the further tact


