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law presumes the agent to have performed, and, according to the view now
being considered, imputes to the principal whatever notice or knowledge the
agent then possessed, whether he has in fact disclosed it or not. According
to this view, therefore, it is immaterial when or how the agent obtained the
information, if he then possessed it. The courts have not, however, always
recognized these differences, nor have their decisions in all cases been con-
sistent with the theory adopted.” Mechem, Ag. § 719.

“So far as that notice or knowledge which is acquired during the agency
is concerned, the result, under either theory, is obviously the same. Such
notice or knowledge is chargeable to the principal in the same manner, and
with the same effect, as though it had been communicated to or acquired by
him in person.” Mechem, Ag. § 720.

These authors are in accord with adjudged cases, and the prin-
ciples declared need no argument to sustain them.

As we read the record, there is no evidence that would have war-
ranted the assumption by the court that the defendant corporation
or its agents had notice or knowledge that the timber on section 9
of the Oakley tract was or was not included in the deed accepted
by the corporation, and therefore the question of such notice or
knowledge was a question for the jury upon the evidence in the
case, and under instructions to the effect that corporations, as well
as individuals, are bound by the knowledge of their agents acquired
in the scope of their employment, and that all agents employed by
the defendant corporation in respect to the contract of purchase of
timber, either to ascertain facts or take action for the guidance or
benefit of the corporation, were the representatives of the corpora-
tion in that behalf, whose knowledge in relation to the facts per-
taining to the purchase of the timber in question was in law the
knowledge of the corporation.

As the views herein expressed in regard to the instructions ac-
tually given by the court require a reversal of the case, we do not
think it necessary to further discuss the many other errors assigned
on the record. The judgment of the circuit court is reversed, and
the cause is remanded, with instructions to award a new trial.
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In re HUTTMAN.
(District Court, D. Kansas, Second Division. November 1, 1895.)

1. INTERNAL REVENUE—REGULATIONS PRESCRIBED BY COMMISSIONER.
Regulations made by the commissioner pursuant to the statutory au-
thority, with the approval of the secretary of the treasury, in respect
to the assessment and collection of internal revenue, have the force of
statutes; and the acts of the commissioner are presumed to be the acts
of the secretary.

2. BAME—OFrricE RECORDS—PRIVILEGED COMMUNICATIONS—DEPUTY COLLECTOR
A8 WITNESsS. :
A deputy collector of internal revenue cannot be compelled to testify,
n a criminal proceeding in a state court, as to statements made to him
y an applicant for a special retail liquor dealer’s tax stamp, which
statements were made for the purpose of being reduced to writing and
embodied in the records of the internal revenue office. To divulge such
statements would be to divulge the contents of the records themselves,
which is forbidden by the internal revenue regulations.
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8. HABEAS CORPUS—JURISDIGTION 6F FEDERAYL COURTS.

: The federal courts have jurisdiction, under Rev. St. g 753 to issue the
writ for the purpose of ‘releasing a deputy revenue collector from im-
prisonment for alleged contempt of a state court in refusing to testify
to the contents of the records of the internal revenue office,

This was an application by Henry Huttman for a writ of habeas
corpus. The petition was as follows:

“Your petitioner, Henry Huttman, respectfully represents and shows that
he is a’ citizen of Sedgwick county, in the state of Kansas, and that he
is now unjustly and unlawfully detained in custody by B. F. Royse, sheriff
of said Sedgwick county, by virtue of a warrant of commitment issued by
the district court of said Sedgwick county, a copy of which is hereto at-
tached, marked ‘Exhibit A.’ Your petitioner further shows that he is in
the employ of the United States as deputy revenue collector of the United
States for the Fourth subdivision of the district of Xansas; that on the
14th day of September, 1895, he was by said sheriff served with subpcena
.duces tecum, issued out of said district court of Sedgwick county, whereby
he was commanded to appear in said last-named court on the 18th day
of September, 1895, as a witness on behalf of the state in a criminal action
then and now pending in said last-named court, entitled ‘State of Kansas
v8. Davidson,’” and to then and there produce and exhibit as evidence the
records of the office of the collector of internal revenue for the district
of Kansas, so far as the said records might show official transactions be-
tween the said collector of internal revenue and his subordinates and the
defendant in said criminal action touching an application for a special
retail liquor dealer’'s tax stamp supposed to have been made by said
defendant to said collector, or your petitioner, acting for him, and the is-
suance to said defendant of such special tax stamp by said collector, or
your petitioner, acting for him; that your petitioner, as directed by said
subpceena, personally appeared in said distriet court of Sedgwick county on
the 18th day of September, 1895, and was sworn as a. witness on behalf
of the state in said criminal action, and was interrogated by the attorney
for the state touching the foregoing records from the office of the collector
of internal revenue for the district of Kansas; that thereupon the attormey
of the United States for the district of Kansas (being requested so to.do
by the commissioner of internal revenue) moved in said state court to
quash said subpcena duces tecum so far as it required or commanded the
production and exhibition of said records as evidence in said criminal
action, which said motion to quash was by said state court, on the 19th day
of September, 1895, granted and sustained; that thereafter your petitioner
was required by said state court, under said subpocena, to be and remain
in attendance on its sessions as a witness in said criminal case, and on
the 20th and 21st days of September, 1895, was called and sworn as a
witness therein on behalf of the state; that on this 23d day of September
your petitioner was interrogated, and asked to state what, if any, state-
ments or communications had been made by the defendant in said crim-
inal case to your petitioner touching an application alleged to have bheen
made by said defendant to your petitioner (acting for said collector of
internal revenue) for a retail liquor dealer’s special tax stamp; and that
your petitioner replied to such questions, in substance and effect, that
said defendant had made no statements or communications to your peti-
tioner save and except such as were required by law to be and were
reduced to writing for the purpose of making such writings a part of the
records in the office of said collector of internal revenue; and that all oral
statements made by the defendant to your petitioner were made to him in
his official capacity, aforesaid, for the purpose of reducing them to writ-
ing. And your petitioner further shows that he also stated to said state
court, in substance, that all such statements were extorted from said de-
. fendant by law, for revenue purposes alone; that the information so ob-
tained was privileged; that said records are required to be kept in the
office of said collector; that your petitioner had no authority to produce
them in said state court; that such production would interfere with the
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performance of his duties by said collector, and tend to defeat the gov-
ernment in the collection of its revenues; that all statements which might
be made by your petitioner would be statements of the contents of said
records; and that your petitioner, for the foregoing reasons, and because he
was so instructed by the commissioner of internal revenue, by official
regulation made conformably to law, respectfully declined to answer said
interrogatories. And your petitioner further shows that upon his so de-
clining to answer said questions, and solely by reason thereof, the said
district court ordered your petitioner committed for contempt of said state
court, and until he did answer such questions; and that, therefore, the
commitment hereinbefore described was issued and served, and that solely
by reason thereof your petitioner is now held in custody and deprived
of his liberty by said B. F. Royse, sheriff of said Sedgwick county, Kansas.
And your petitioner further shows ‘that he has not declined to testify, in
obedience to said subpcena, as to any fact within his knowledge other than
as aforesaid, but has simply declined to testify as to the contents of the
records of the office of collector of internal revenue for the district of
Kansas, and as to statements made to him as hereinbefore set forth, and
that neither the contents of said records nor said statements are proper
evidence in said state court; and said state court cannot lawfuily com-
pel the contents of said records to be disclosed, nor lawfully compel your
petitioner to divulge said statements. Wherefore, to be relieved of said un-
lawful detention and imprisonment, your petitioner prays that a writ of
habeas corpus, to be directed to said B. F. Royse, sheriff of Sedgwick
county, Kansas, may issue in this bebalf, so that your petltloner may be
forthwith brought before this court to do, submit to, and receive what the
law may direct.”

W. C. Perry, for petitioner.

WILLIAMS, District Judge. There is no question upon which
this court is more careful than the question of interference with the
powers of state courts in any state in which the present judge of this
court exercises jurisdiction. I am ever careful in exercising the
authority of the United States when it in any manner conflicts with
the state courts. But whenever I am called upon to administer
the laws of the United States, I am compelled to enforce those laws,
whether they conflict with any law of the state or not. This is a
question arising upon or under the revenue laws of the United
States. If the general government has power to do anything, it
has the power to pass laws in relation to the raising of revenue for
the support of the government. This authority is supreme. It is
especially dedicated to the general government by the constitution.
The states have no right to hinder or obstruct the exercise of this
authority. In this case it seems that an officer of the government,
acting in conformity with or under the revenue laws of the United
States, was called upon to testify in a state court with reference
to something, that transpired in his office between him and a citizen
in relation to the enforcement of the revenue laws. Congress has
given to the commissioner of internal revenue, without qualification,
the power to make and enforce upon his subordinate officers all
reasonable regulations in the matter of the collection of internal
revenue. These regulations are not to be questioned by this court,
but must be upheld and enforced, and they must be regarded by all
as having the same force as an act.of congress. As before stated,
the commissioner of internal revenue, with the approval of the
secretary of the treasury, by statute is given the power to make such
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regulations as;jhé‘ deems necessary in the matter of the assessment
and collection of internal revenue. It has been frequently decided
that such regulations have the force of statutes. U. 8. v. Eliason,
16 Pet. 291; Gratiot v. U. 8, 4 How. 80; Alvord v. U. 8, 95 U. s,
356; Ex parte Reed, 100 U. 8. '13. And the acts of the commissioner
in matters relating to the revenue are presumed to be the acts of the
secretary. Parishv. U. 8,100 U. 8. 500. I suppose it would be con-
- tempt of the court if there was an act of congress specifically stating
that the revenue officers who carry out and enforce the revenue
laws of the United States should be compelled to bring the records
. of their offices, or the information from which such records are made,
into any court, and they should refuse to do so. On the other hand
if there was an act of congress that they should not divulge any-
thing that is said between them and a citizen with reference to an
application for a special tax stamp as a retail dealer,—I say if there
was an act of congress that they should not divulge anything that
" transpired between a citizen and a revenue collector in his official
. capacity in regard to a retail dealer’s special tax stamp, then the
force of such a statute would not be questioned. This simply
illustrates the force of the regulation, admittedly in force in this case,
forbidding the petitioner from doing what the state court committed
him to jail for not doing. But without these regulations it seems
very clear to this court that the officers of the government, in the
exercise of their duties in carrying out and enforcing the law of the
' United States, must not be mterfered with by any other tribunal or
any other power.

It is claimed by the assistant attorney general of the state of
Kansas that the question here does not involve the production of the
records of the internal revenue office; but the questions which were
asked the deputy collector, if answered, would have required him to
divulge communications made to him by an applicant for a special
tax stamp, with the express and understood purpose of making the
record itself. It is stated in the petition that all conversations
between the petitioner and the defendant which were required to
be divulged in the state court were made with the purpose of embody-
ing them in the records of the internal revenue office, and to divulge
such conversations would be to divulge the contents of the records
that were made up in the enforcement of the revenue laws of the
United States. If the records cannot be produced, how can the con-
versation and actions of the parties which led up to the making of
such records be produced? The distinguished judge of the state
court, on motion of the United States attorney, quashed so much of
the ‘subpeena duces tecum served on the petitioner as required him
to produce the records of his office; but when the witness was asked
questions the answers to which required him to tell what such
records contained, the state court, on his refusal to answer such
questions, ordered him committed for contempt. It is impossible
to distinguish between the two propositions, and T am of the opinion
that the petitioner was right in declining to answer the questions.
I base this opinion, not on any mere rule as to primary or secondary
evidence, but because that which cannot be done directly in this re-
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spect cannot be done indirectly. If the regulations of the commis-
sioner of internal revenue forbidding the disclosure of the contents
of the records in the offices of the various colléctors of internal reve-
nue are to be enforced, it is necessary, not only to protect the officers
from producing the reeords, but from divulging statements from
which:such records are made. In my judgment, internal revenue
officers are not subject to the orders of the state courts when obedi-
ence to:such orders would require such officers to disobey the rules
and regulations established by the general government. If there
shonld: be any question .as to which authority, in case of conflict,
must prevail, that question is amply set at rest by the exhaustive
opinion of Mr. Justice Bradley in Ex parte Siebold, 100 U. 8. 371:

“The greatest difficulty in coming to a just conclusion arises from mistaken
notions with regard to the relations which subsist between the state and
national governments. It seems to be often overlooked that a national
constitution.has been adopted in this country, establishing a real government
therein, operating upon persons and territory and things; and which, more-
over, is, or should be, as dear to every American citizen as his state govern-
ment i8. Whenever the true conception of the nature of this government
is once conceded, no real difficulty will arise in the just interpretation of
its powers. But if we allow ourselves to regard It as a hostile organization,
opposed to the proper sovereignty and dignity of the state governments, we
shall continue to be vexed with difficulties as to its jurisdiction and authority.
No greater jealousy is required to be exercised towards this government in
reference to the preservation of our liberties than is proper to be exercised
towards the state governments. Its powers are limited in number, and
clearly defined; and its action within the scope of those powers is restrained
by a sufficiently rigid bill of rights for the protection of its citizens from op-
pression. The true interest of the people of this country requires that both
the national and state governments should be allowed, without jealous in-
terference on either side, to exercise all the powers which respectively belong
to them according to a fair and practical construction of the constitution.
State rights and the rights of the United States should be equally respected.
Both are essential to the preservation of our liberties and the perpetuity of
our institutions. But in endeavoring to vindicate the one we should not allow
our zeal to nullify or impair the other. * * * This power to enforce its
laws and to execute its functions in all places does not derogate from the
power of the state to execute its laws at the same time and in the same
places. The one does not exclude the other, except where both cannot be
executed at the same time. In that case the words of the constitution itself
show which is to yield: ‘This constitution, and all laws which shall be made
in pursuance thereof, * * * shall be the supreme law of the land.’”

It is suggested by counsel for the state that the information
sought to be elicited from the petitioner is necessary in the enforce-
ment of the prohibitory liquor law of the state; but assuredly that
suggestion, if true, can furnish no ground for changing an absolute
rule of law governing an important bureau of the general govern-
ment. It is not that the United States has any desire to interfere
with or prevent the enforcement of any criminal law which the peo-
ple of the state may see fit to enact. It is simply a question whether,
when the officers of the state, in attempting to enforce one of her
laws, seek to transgress a statute, or what is tantamount to a stat-
ute, of the United States, it is not the duty of the federal courts,
on proper application, to see to it that the national law is upheld.

Some question is made as to whether the statute (section 753,
Rev. 8t) authorizing the issuance of writs of habeas corpus is
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broad enough to cover thig case. It seems to me that a mere reading
of the statute sufficiently answers this question. - It expressly says
that the writ. may issue where the petitioner is-in custody for-an.act
done or emitted-in pursuance of a law of. the. United States, or is
in' custody 4in violation of the constitution.or laws of the United
States. - Even if the statute did not cover the case, the writ would
issue if the state court had no jurisdiction or power to require the
petitioner to answer the questions propounded to him: Ex parte Bie-
bold, supra.

My conclusion is that the petitioner should be dlscharged from the
custody of the sheriff, and it is so ordered.

STERLING REMEDY CO. v. EUREKA CHEMICAL & MANUF’G‘ CO.
(Circuit Court, W. D. Wisconsin, November 25 1895)

TRADE- MA‘RKS—-UNFAIR COMPETITION.

Plaintiff manufactured a remedy for the tobacco habit, to which it gave
the name “No-To-Bac.” The reémedy was prepared in the form of tablets,
five-eighths of an inch in diameter, weighing 28 to the ounce, of a light
gray color, odorless, and having the word “No-To-Bac” in raised letters
on the surface. It was put up in tin boxes, of dark red color, bearing the
word “No-To-Bac'” and plaintiff’s name and address, conspicuously printed
in black, with a description of its alleged qualities and effects, and direc-
tions for use, of which the first was an instruction to discontinue the use
of tobacco. Defendant manufactured a remedy for the same habit, to
which it gave the name ‘“Baco-Curo,” and which was also prepared in
the form of tablets, but less than one-half inch in diameter, weighing 41
to the ounce, of a dark brown color, having a strong odor of licorice, and
with a smooth surface. Defendant’s remedy was put up in tin boxes, of
size and shape similar to plaintiff’s, but nearly white in color, having the
word “Baco-Curo” and defendant’s name and address conspicuously
printed in green, with a description of its alleged. qualities and effects,
generally similar to that of plaintiff’s remedy, and directions for use, of
which the first was an instruction not to discontinue the use of tobacco,
followed by a warning against remedies which required the user to dis-
continue such use of his own free will. Held, that defendant’s methods of
putting up and advertising his goods indicated no intention to deceive the
public into buying its remedy as the plaintifi’'s, and did not constitute un-
fair competition with plaintiff.

Tarrant & Kronsage and T. A. Polleys, for complainant,
Losey & Woodward, for defendant.

BUNN, District Judge. This is a suit in equity, brought to en-
join the use of a trade-mark and illegal competition in the sale of a
certain medicine for the cure of the tobacco habit. The plaintiff is
an Illinois corporation, engaged in the business of manufacturing
and selling a certain remedy for the cure of the tobacco habit, under
the trade-mark designation of “No-To-Bac,” with their principal
office at Chicago, and their laberatory at Indiana Mineral Springs,
Warren county, Ind. The defendant is a Wisconsin corporation,
engaged in manufacturing and selling a remedy for the same habit
at La Crosse, Wis., under the designation of “Baco-Curo.” The com-
plainant seeks to restrain the defendant from using the word “Baco-
Curo” in connection with the sale of its medicine intended for the



