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Cent. Ry. Co., 137.U. 8. 201, 11 Sup. Ct. 61; Freeman v. Howe, 24
How. 460; In re Tyler, 149 U. 8, 181, 13 Sup Ct. 785; Rouse v.
Letcher, 156 U. S 49, 15 Sup. Ct. 266; Central Trust Co. v. Bridges,
6 C. C. A, 539, 57 *Fed. 753; Farmers’ Loan & Trust Co. v. Houston
&T.C.R. Co., 44 Fed. 115.

The Farmers’ Loan & Trust Company intervened in the Park suit,
and filed ‘a’ cross bill, and its independent suit to foreclose was
consolidated with Park’s suit. There seems no good reason, then,
why the court which originally acquired jurisdiction to care for
and dispose of the property in a controversy between citizens of
different states should not retain such jurisdiction to dispose of the
claims of all parties appearing, whatever their citizenship.

The motion is granted.

PETERSBURG SAV. & INS. CO. et al. v. DELLATORRRE et al,
(Circuit Court of Appeals, Fifth Circuit. November 19, 1895.)
No., 341,

1. FINALITY OF DECREE—RAILROAD FORECLOSURE,

In railroad foreclosure proceedings a decree of foreclosure and sale was
entered, with a reference to a master to ascertain and report the amount
of the mortgage indebtedness, the proper allowances to be made to the
receiver as compensation and for expenses, the amount of receiver's cer-
tificates outstanding, and the proper allowances to the trustee and its
solicitors. On the coming in of the master’s report a decree was entered
confirming the same, though no sale had yet been made. Held, that the
latter decree, taken in connection with and aided by the former one,
terminated the litigation on the merits, and fixed the respective rights of
the parties, and that it was consequently a final decree, which could not
be modified or altered after the close of the term.

2. RA1LROAD FORECLOSURES~—PRIORITIES—ALLOWANCES TO TRUSTEE AND SoLIC-
1TORS—RECEIVER'S CERTIFICATES.

The trustee in a railroad mortgage and its solicitors in the foreclosure
of the same are not entitled to priority in respeect to their claims for com-
pensation, over receiver’s certificates issued under decretal orders.

8. BAME—ALLOWANCES TO RECEIVERS AND THEIR SOLICITORS. R

Allowances to railroad recelvers and thelr solicitors as compensation for
gervices rendered are taxable as part of the costs, and as such are enti-
tled to priority over the receivers’ certificates,

4 PRACTICE ON APPEAL—ASSIGNMENTS OF ERROR—MOTION TO STRIKE.

A motion to strike out an assignment of error on the ground that 1t was
not well taken is not proper practice, as the question whether the assign-
ment is well taken is the ultimate question in every contested appeal.

Appeal from the Circuit Court of the United States for the South-
ern Division of the Northern District of Alabama,

The appellants are the holders of recelver’s certificates issued by the re-
celver of the Birmingham, Powderly & Bessemer Street-Railroad Company,
appolnted in two causes In the court below, in each of which the appeliees
were complainants and the said street-rallroad company was defendant. The
last of these causes was a bill filed by the complainants to foreclose two
mortgages executed by the defendant to sald Mercantile Trust & Deposit
Oompany, as trustee; its co-complainant, Dellatorre, being a holder and
owner of bonds secured by both mortgages. In that cause there was entered,
on September 20, 1892, a decree of foreclosure and sale, with an order of ref-
arence to the master to ascertain and report the amount of the outstanding
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and unpaid receiver’s certifieates, the expenses and.compensation of the re-
ceiver and hig solicitors, allowances to the trustee for itself and its solicitors,
and all othér charges, including the outstanding mortgage indebtedness. On
the report of the master a further decree, confirming the same, was entered
‘on January 11, 1893. The sale has not yet been made. The receiver's cer-
tificates, amounting to the sum of $40,000, with interest thereon, remain due
~and unpaid. . They were duly.issued under decretal orders made in the cause,
and there is no question as to their validity, or as to the amount due on them.
The order authorizing the issue of these certificates declared that they should
be “a first lien upon all the property, effects, rights, and franchises of said
‘railroad company, prior to the lien of the mortgaves described in the com-
plainant’s bill and to all other liens thereon.” There were allowances made
by the court aggregating, besides taxable court costs, $19,411.20, thus: To
the trustee, 48 compensation, $1,000; to the trustee, as expenses, $911 20; to
the trustee, a8 compensation to its solicitors $10,000; to the receiver, as com-
pensation, $5,000; to the receiver, as compensatlon to his solicitors, $2,500.
By the decree appealed from these allowances were given priority over the
receiver’'s certificates. It appears from the record that the property will not
bring at a sale a sufficient sum to pay the costs, allowances, certificates, and
other debts which have priority over the bonds secured by the mortgages.

John P. Tillman and Frank W. Christian, for appellants.
Frank A. Clark, A. C. Howze, John White, J. W. Smith, E. K.
Campbell, and E. K. Montgomery, for appellees.

Before. PARDEE and McCORMICK, Circuit Jildges, and TOUL-
MIN, District Judge.

- TOULMIN, District Judge, after stating the case as above, deliv-
ered the opinion of the court.

The questions raised by the assignments of error involve the pri-
ority of payment of the receiver’s certificates, the other debts con-
tracted by him, of the allowances made by the court below, and of
the reasonableness of said allowances. The record embraces three
appeals, taken from three separate decrees rendered in the cause,
the last of which was entered on November 9, 1894. As substan-
tially the same questions are raised upon each of the appeals, we
deem it necessary for the decision of the case to consider only the
appeal from the last decree, which is confessedly final and appeal-
-able, while the other two decrees may be considered as interlocutory
decrees. They are in fact so treated by both the counsel for the
appellants and the appellees. The appellees move the court to
dismiss the appeals taken from the two first-mentioned decrees.
From the view we take of the case, it is unnecessary for us to pass
upon these motions.

1. Our opinion is that the decree of November 9, 1894, was errone-
ous, because it modified and altered the decree of J anuary 11, 1893,
rendered at a former term of the court, and which was a final decree.
“A decree of sale in a foreclosure suit, which settles all the rights
.of the parties, and leaves nothing to be done but to make the sale
and pay out the proceeds, is a final decree.” Grant v. Insurance Co.,
106 U. S: 429, 1 Sup. Ct. 414; Green v. Fisk, 103 U. 8, 518; Railroad
“Co. V. Swasey, 53 Wall. 405. “A decree which terminates the liti-
gation between the parties on the merits of the case is a final decree.”
Bostwick v. Brinkeroff, 106 U. 8. 3, 1 Sup. Ct. 15. The decree of
September 29, 1892, was a decree of foreclosure and sale, and of
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reference to the master to ascertain and report the amount of the
mortgage indebtedness, of proper allowances to be made to the re-
ceiver as compensation and expenses, of the amount of receiver’s
certificates outstanding, and of proper allowances to the trustee and
its solicitors. The decree of January 11, 1893, was a decree of con-
firmation, and, taken in connection with and aided by the decree of
September 29, 1892, terminated the litigation between the parties
to the suit on the merits of the case, fixed their respective rights,
and was a final decree, which passed beyond the control of the court
at the close of the term at which it was rendered. “A final decree
cannot be vacated, altered, or modified after the close of the term at
which it was rendered.” Bronson v. Schulten, 104 U. 8. 410;
Williams v. Morgan, 111 U. 8. 684, 4 Sup. Ct. 638; Central Trust Co.
v. Grant Locomotive Works, 135 U. 8. 224, 10 Sup. Ct. 736.

2. The decree of November 9, 1894, was also erroneous, and must
be reversed, because it gave to the amounts allowed to the trustee
and its solicitors as their compensation and expenses priority over
the receiver’s certificates. It is a general principle that, when a
trust fund is brought into court for administration and distribution,
it must bear the expense incurred in proper proceedings taken for
the purpose. That expense necessarily includes reasonable counsel
fees. The counsel not only represents the complainant who em-
ploys him to represent his interest in the suit, but he incidentally
represents all others having a common and like interest in the suit
and in the fund brought by it into court, and who avail themselves
of hig services, and share in the benefits. Tt is but equitable and
just that he should be compensated by all parties thus interested,
and that he should have a lien on the fund for his compensation to
the extent of their interest in it. But the rule cannot justly apply
against one who sets up in himself an independent right to the prop-
erty or fund in litigation. The holders of the receiver’s certificates
are clearly not of the same class, having a similar interest in the
subject-matter of the litigation with the complainants, who bring
the suit for themselves and all others having an interest in the
mortgages sought to be foreclosed by the suit. They do not share
in the benefits of that suit. Their right is independent of it, and
their claim involves an antagonistic interest to that of the complain-
antg. “After the fund or property has been brought in and made
available by the decree of the court, and nothing remains but the
proper administration and distribution, contests which may arise
between claimants in respect to priorities or to the right to share
are individual contests, involving antagonistic interests.” Strong
v. Taylor, 82 Ala. 213, 2 South. 760; Hand v. Railroad Co., 21 8. C.
162; Miller v. Kehoe (Cal.) 40 Pac. 485; Trustee v. Greenough, 105
U. 8. 527; Railroad Co. v. Pettus, 113 U. 8. 116, 5 Sup. Ct. 387;
Bound v. Railway Co., 59 Fed. 509. The solicitors for the complain-
ants have a lien on any fund in court going to their clients, who are
the parties interested in the foreclosure suit, and they are entitled to
be paid from that fund before their clients are paid (Ex parte
Lehman, Durr & Co.,, 59 Ala. 631; Railroad Co. v. Pettus, supra), but
such lien should be postponed to that of the holders of the receiver’s
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certificates, who are entitled to priority of payment over the allow-
ance to the trustee and its solicitors. 'We consider the allowance as
compensation to the receiver and his solicitors as part of the taxable
costs in the case, and as such iy preferred to the receiver’s certificates,
and entitled to prior payment. ‘

3. We express no opinion as to whether the amounts allowed to
the trustee and to its solicitors and to the receiver and his solicitors
are excessive. We appreciate the fact that “no question can arise
in a case giving greater embarrassmént to a judge personally than
the question of counsel fees,” yet we fully concur with the supreme
court of Alabama in the opinion expressed in Strong v. Taylor,
supra, that “the courts, while observing principles of equity, and a
fair consideration of the value and utility of the services rendered,
should be cautious not to award excessive or improper allowances,
whereby just criticism may be provoked.” But the allowances in
this case were settled by the decree of January 11, 1893, which was
a final decree. From that decree no appeal has been taken. On the
hearing of this case there was submitted by the appellees a motion
to strike out certain assignments of error relating to the amount of
said allowances. A motion to strike out an assignment of error
because not well taken is not good practice. If permitted, it being
a preliminary question, the court could be called on to hear the case
by piecemeal; for-in every contested appeal the ultimate question is
whether the assignment of error is well taken, The motion to strike
out is denied. The decrees appealed from are reversed, and the
cause is remanded, with directions to the court below to enter a
decree in-accordance with the views expressed in this opinion.

LOWE v. PIONEER THRESHING CO. et al.
(Circuit Court, D. Minnesota. November 29, 1895.)

1. CORPORAMONS—MANAGEMENT~—INTERFERENCE BY COURT.

A court will not interfere in the internal policy and management of a
corporation, unless it is manifest that it is about to exceed its corporate
powers, and do an act in fraud of the rights of stockholders.

2. SAME—PURCHASING STOCK—DISPOSITION OF ASSETS.

The stockholders of a corporation, by the vote of a majority, from which
a minority dissented, authorized the directors to buy the stock of certain
stockholders, and pay therefor in plant, machinery, etc., constituting nearly
all the assets and property of the corporation. Held that, although, in the
absence of statutory prohibition, the corporation might buy its own stock,
at least with its profits, and with the consent of the stockholders, the pro-
posed action would be in fraud of the rights of the dissenting stockholders,
and should be enjoined.

This was an action by Henry B. Lowe against the Pioneer Thresh-
ing Company and W. E. Blodget and others, its directors, for an
injunction and receiver.

Merrick & Merrick, for complainant.

Geo. N. Baxter, for defendants.

NELSON, ‘District Judge. Upon full exdmination of the bill,
the accompanying affidavits, and those presented in rebuttal, I am



