CLAY CITY NAT. BANK ¢. HALSEY. 567

that changes in the weather would cause them to form, and that
they were liable to fall at any time.

The motion to confirm the report of the master will be denied, and
judgment will be entered for the defendants. Ordered accordingly.

[

OLAY CITY NAT. BANK v. HALSEY.
(Cli'cnit Court of Appeals, Sixth Circuit. October.8, 1895.)
No. 296,

AccoMmopATION PAPER—BURDEN OF PROOF.

The K. Co., which had obtained from the C. Bank discounts of sundry
notes of its own and of individuals given to it, with the bank’s knowledge,
for its accommodation, deposited with the bank sundry securities, as
collateral to its indebtedness, and instructed the bank that such securities
were pledged to secure the payment of loans made to the K. Co. or the
various persons who had made the notes, and of any deficit on the present
or future indebtedness. Heid, that the burden was upon the bank to show
that a note made by one of such persons to the order of the bank, and

 discounted after the deposit of the collateral, was made for the accommo-
dation of the K. Co.; and that, upon the evxdence in the case, the bank
had failed to show such fact.

Appeal from the Circuit Court of the United States for the Dis-
trict of Kentucky.

This is a bill in equity, filed by E. T. Halsey, as receiver of the Kentucky
Union Land Company, against the Clay City National Bank., The bill dalleged
that the Kentucky Umon Land Company had deposited certain promissory
notes and bonds with the Clay City National Bank as collateral security for
the payment of the land company’s indebtedness to the bank; that collec-
tions made by the bank of a part of said collaterals, together with payments
made directly to the bank by the land company, had, if properly applied,
paid off and discharged all proper indebtedness to the bank and that it was,
therefore, entitled to have the remaining collaterals returned and its obli-
gations to the bank canceled. This relief was resisted by the bank upon the
ground that all of the obligations secured by pledge of the collaterals had
not been paid. ‘The decree was in favor of the complainants, and the bank
has appealed

St. John Boyle, for appellant.

Arthur Carey, for appellee.

Before TAFT and LURTON, Circuit Judges, and SEVERENS,
District Judge.

After statmg the facts as above, the opinion of the court was de-
livered by LURTON, Circuit Judge.

The issue presented by the pleadings and assignment of error is
wholly one of fact. The evidence establishes that many of the
officers engaged in and about the transactions which gave rise to
the controversy were officers of both corporations. The capital of
the bank was small, and under the law it was prohibited from lend-
ing a sum in excess of 10 per cent. of its capital to any one cus-
tomer. To avoid this provision, the land company procured the dis-
count of notes made by -one or more of its officers for accommoda-
tion; the proceeds of which were placed to its credit. Among those
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who made'such accommodation paper were F. D. Carley, fts presi-
dent, E. E. Carley, J. B. Clayton, and Arthur Carey, directors, and
L. T. Rosengarten, its treasurer and secretary. On the 19th of July,
1890, Mr. Rosengarten, as secretary and treasurer, addressed to the
bank a communication in the following words:
“Louisville, Ky., July 19th, 1890.
“Mr. Chas. Scott, Pres. Clay City National Bank, Clay City, Ky.—Dear Sir:
Referring to your remark wherein you expressed a doubt as to the sufficiency
of the collateral furnished by the Kentucky Union Land Company and Rail-
way Company on account of the loans made these companies, I send you by
express to-day one hundred Kentucky Union Railway Company second mort-
gage bonds, par value $1,000.00 each, Nos. 128 to 227, both inclusive, which
you can hold as collateral on the loans made us. These bonds are good be-
yond all question, and have been largely taken hereabouts by local parties.
I would be much obliged if you would return me the Three Forks City bonds
sent you some time since as collateral.
“Yours, truly, L. T. Rosengarten, Sect'y and Treas.
“Please understand the above collateral is for any loan to our account,”

Mr. Scott, the bank president; to whom this was addressed, was
also the assistant secretary and treasurer of the land company.
After receiving this additional collateral for the bank, he, in his
character as assistant secretary and treasurer for the land com-
pany, addressed a communication to Mr, Grant Green, cashier of

the bank, worded as follows:
“Clay City, Ky., July 29th, 1890.
“Mr. Grant Green, Jr., Cashier, City—Dear Sir: Will you kindly return to
me the twenty-four (24) Three Forks City bonds, held by you as collateral
on certain loans to Kentucky Union Land Company and Kentucky Union
Railway Company. 1 desire to replace these bonds by one hundred (100)
Kentucky Union Railway Company second mortgage bonds, Nos. 128 to 227,
both inclusive, of one thousand dollars ($1,000.00) each. These securities are
pledged to the Clay City National Bank, Clay City, Ky., to secure the pay-
ment of loans made to Kentucky Union Land Company, Kentucky Union
Railway Company, F. D. Carley, L. T. Rosengarten, BEarle H. Carley, J. B.
Clayton, Arthur Carey, and Clay City Brick Company. It is understood that
these bonds are also to secure the payment of any deficit on the present or
future indebtedness to Clay City National Bank.
“Yours, truly, Kentucky Union Land Co.,
“Per Chas Scott, Ass’t Treas.”

At a still later date further collateral was deposited with the
bank. The communication by which this pledge was made was
dated November 8, 1890, and was as follows:

“Kentucky Union Land Co. F. D. Carley, President.

“Louisville, Ky., November 8th, 1890.
“Clay City National Bank, Clay City, Xy.—Dear Sirs: In answer to your
request for additional security on various notes executed by Kentucky Union
Land Company, Kentucky Union Railway Company, and other notes dis-
counted by you for the said land company or companies or individuals in
which it is interested, at the request of said land company we now herewith
inclose you an assignment on the claim of the Kentucky Union Land Com-
pany against Asher Bros., to be held by you as collateral security for the pay-
ment of the said notes or of any future indebtedness created by or at the

request of the said Kentucky Land Company. .
“Yours, truly, F. D. Carley, President.”

At the date of these several pledges the bank, among other obli-
gations of the land company, held an accommodation note made by
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F. D. Carley for $5,000, and another made by E. E. Carley for a
like amount; both of which, with the knowledge of the bank, were
notes made for accommodation of the land company, which had
procured their discount, and caused the proceeds to be passed to
its credit. After the date of the several letters above set out re-
lating to deposit of collateral, the bank discounted, on November’
22, 1890, a second note made by F. D. Carley, bearing date Novem-
ber 19, 1890, and payable to the order of the bank, for $5,140.  The
only disputed question in the case is as to the right of the bank to
apply the collaterals theretofore pledged to the payment of this
Carley hote; the parties by a stipulation found in the record, having
agreed that the collections made by the bank, together with pay-
ments made to it by the land company, would, if applied to the un-
disputed obligations of the land company, fully pay off and dis-
charge all obhgatlons other than this Carley note.

Nothing countained in the communications accompanying the col-
laterals indicates any purpose upon the part of the land company to
secure any obligations other than its own, or those made for its
accommodation. Prima facie, this disputed note is not an obliga-
tion of the land company. It was made and discounted after the
deposit of the collaterals in question, and after the date of every
written communication defining the purpose of the pledge. It
therefore devolves upon the bank to show that it was discounted
for its benefit, or to show a state of facts estopping the land com-
pany to dispute its liability. This, we think, it has not satisfac-
torily done. Mr. Rosengarten distinctly testifies that he. procured
the discount of the note for the personal accommodation of Mr.
Carley, and that the bank gave a check on Cincinnati, payable to
the order of Mr. Carley, for the proceeds. November 29th this
check was returned, and a check or draft on New York was issued
instead. Carley’s note was accompanied by a large block of stock
in the Big Stone Gap Improvement Company, which was then sup-
posed to be ample security. The testimony of Mr. Scott, president
of the bank, is in conflict with Mr. Rosengarten’s statement; and
certain entries made December 1, 1890, on the books of the land
company and of the bank, tend to indicate this Carley note to have
been discounted by procurement of the land company. These en-
tries were all subsequent to the discount of this note, and were all
made by direction of Mr. Scott, who was both president of the bank
and assistant secretary and treasurer of the land company. The
entries made on the land company’s books seem to have been with-
out authority from Mr. Rosengarten or any other authorized officer
of the land company, and were canceled by Mr. Rosengarten’s order
80 soon as discovered. Mr. Scott’s evidence is contradictory, and by
no means clear. The evidence of Mr. Green, the cashier of the
bank, is based on what Mr. Scott told him, and upon inferences
from book entries and former transactions, and therefore of no evi-
dential value. Mr. Carley could have cleared the matter up, but
his evidence was not taken. The appellant has not, by satisfactory
evidence, established the liability of the land company for this Car-
ley note. The decree will be affirmed.
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© -, .4, ., FISHER et al. v. BROWN.! b

" {Circult Court of Appeals, Sixth Circuit. October 8, 1898)

: o : - . No. W’z '
CONVERSION-MEASURE OF DamAGES.

Plaintiff made a contract with one J. to sell him, for cash, the timber on
certain plne lapds. J., without paying the cash, used the timber to ful-
fill & contract with defendants to sell them lumber, to be made from the
timber, at agreed prices, parts of which were to be advanced to him by
defendants when the logs were skidded, and at other stages of their man-
ufacture into timber; J. agreeing that the title to the logs should: pass to.
defendants, and warranting the title, Defendants were ignorant of plain-
tifi’s rights. Held, that the proper measure of damages for defendants’
conversion .of the logs, they beilng innocent purchasers, and having ad-

. vanced the money expended In improving the value of the logs on the
faith of a good title thereto, was the value of the logs at the time when
they were skidded, and when the first advance was made by defendants.
Wooden-Ware Co, v. U. 8,, 1 Bup. Ct. 398, 106 U. 8. 432, distinguished.

In Error to the Circuit Court of the United States for the Eastern
District of Michigan.

This was an action by Fayette Brown, trustee, against Spencer O.
Fisher, Alfred Mosher, Wilson H. Tousey, and Joseph Turner for the
conversion of certain timber. Plaintiff recovered judgment in the
circuit court. Defendants bring error. Reversed.

Henry Russell and Ashley Pond, for plaintiffs in error,
W. W. Wicker, for defendant in error.

Before TAFT and LURTON, Circuit Judges, and SEVERENS,
District Judge. |

TAFT, Circuit Judge. The action below was for damages for con-
version of 2,000,000 feet of lumber. TFayette Brown, trustee, the
plaintiff, recovered a verdict against Fisher and others, defendants,
for $22,000. Many errors are assigned, but we find it necessary only
to consider the assignment based on the charge of the court as to the
measure of damages. )

The facts necessary to state the question are as follows: Brown
made a contract with one Johnson to sell him the pine timber on a
half section of land in northern Michigan, held by Brown, as trustee,
for $6,125 cash. Johnson did not pay the cash, but, expecting to do
80, went on, and cut the timber, without Brown’s permission, and
used it in the fulfillment of a lumber contract he had made with
Fisher and others, defendants. By his contract with the defendants,
Johnson agreed to sell and deliver on the rail of vessels at Marguette
4,000,000 feet of lumber, to be cut from certain pine saw logs, for
which defendants were to pay at certain rates per 1,000 feet, varying
from $8 to $36, according to grade, in 60 days from the delivery of
each half million feet at Marquette. Defendants further stipulated
to advance to Johnson $3 per M on each half million of said logs when
skidded, $3 per M on each half million banked near the water, $2
per M on each half million delivered in the mill boom at Marquette,
and $3 per M as each half million was cut and piled on the wharf

3 Rehearing pending.



