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the merits of the defense of the statute of limitations. In so far
a8 we have here determined that adverse possession began against
all the claimants on August 8, 1860, and continued until 1886, it
would seem that such a finding should hereafter estop all parties
to this suit from raising the question in any suit pending. The
bringing of the suits in 1881 did not save the bar of the statute in
this suit, whatever effect it had in the suits in the state court, and
we have not passed on the effect of it on those suits, because not
within our jurisdiction. Every court called upon to consider the
effect of our order and adjudication upon those suits will be advised
that the fact of the bringing of those suits was immaterial in this
suit, to save the bar of the statute, and will measure and limit the
estoppel of our decree on the merits by that knowledge; but we
cannot safely undertake, by exceptions to our decree on the merits,
to limit with exactness the estoppel which other courts shall ascribe
to it, when other circumstances, material and relevant to the issue
before them, are presented, which were wholly immaterial in the
determining of the issue before us. The motion to modify the or-
der of reversal heretofore made is denied.
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1. PAROL PARTITION—ESTOPPEL—OHIO LAW.

In Ohio, a parol partition of land, consummated by possession and
acquiescence under it for any less period than that which creates the bar
by the statute of limitations, does not vest the legal title in severalty
to the allotted shares; but such partition, acquiesced in for any considera-
ble length of time, will estop any person joining in it, and accepting ex-
clusive possession under it, from asserting title or right to possession, in
violation of its terms; and if such a partition is made by the husband of
a married woman, and consented to by her, and is fairly and equally
made with respect to her rights, it is a good defense against her and her
heirs in an action by them to recover her undivided interest in the shares
allotted to her cotenants. Berry v. Seawall, 13 C. C. A, 101, 65 Fed. 742,
followed.

2. SAME—EVIDENCE—PRESUMPTION.

In the absence of evidence to the contrary, the fact that the cotenants
of a tract of land have occupied the several portions, in severalty, for
nlore than 50 years, with the knowledge and consent of each other, and
have exercised acts of exclusive ownership and control over the respective
shares, without objection or claim on the part of other cotenants, raises
a strong presumption of fact that there was an actual division by agree-
ment, express or tacit, of the land between the cotenants, according to
the lines of exclusive occupancy; and one of such cotenants, who is sued
by another for an undivided share of the portion occupied by him, is en-
titled to have the jury so instructed.

8. PLEADING—EJECTMENT—ESTOPPEL.

It seems that the defense of estoppel in pais is open to a defendant in

an action of ejectment, under the general issue or a general denial,
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" In Error to the Circuit Court of the United States for the Western
Dlvmon of the Southern District of Ohio.
These were eight actions of ejectment brought against J. H. Sea-
well and others by Melissa Allen and others, Susanna Brock and
- others, Urban Hidy and others, Maria Trumper and others, William
Gates and others, John Yates and others, Jane Smith and others,
and Maria Loveless and others, respectlvely, to reeover an undivided
interest in certain land in Ohio. Judgment was rendered in the
cu'cmt court for the defendants Plaintiffs bring error. Reversed.

These are eight writs of error brought to review the same number of judg-
ments entered in the circuit court of the United States for the Southern dis-
trict of Ohio. Fhe actions were for the recovery of an undivided interest in

- real estate situate in a 1,500-acre survey in the Virginia military distriet of
Ohio, entered in the name of Edward Stubblefield. The interest claimed by
the plaintiffs was an undivided +2 /100 of the land in question. The facts are
substantially like those in the case of Berry v. Seawall, decided at the present
term of this court, and reported in 13 C. C. A. 101, and 65 Fed. 742, The
plaintiffs claimed as the descendants and heirs at law ‘of Margaret Ann Sin-
clair, a granddaughter of Willlam Greene Munford, undér a warrant which
was issued to his heirs and legal representatives for 6,6663% acres of land.
and directed to the surveyor of the Virginia military land distriet of Ohio.
This warrant was finally satisfied by the issue of several patents to the same
beneﬁciaries, one of which was for 1,500 acres, and embraced the land here
in question. The defendants, in their answer, denied the title of plaintiffs,
denied that they. had the right of possession, and get up the statute of limita-
tions., The statutes of limitation did not apply, because Margaret Ann Sin-
clair, through whom the plaintiffs claim, was a married woman at the time
her interest in this property- accrued, and her husband, who had a tenancy
by the curtesy of the land of which she died seised, did not die until less
than 21 yeais before the bringing of the suit. On the trial the defendants
sought to establish a parol partition between the heirs of William Greene
Munford between the years 1821 and 1824, in which Margaret Ann Sinclair
and her husband joined, and by virtue of Which she acquired the exclusive
right in severalty to the land carried by a patent for 1,300 acres, which she
and her husband subsequently sold in 1824, by deed with covenants of
general warranty, ‘for $1,300. There was no direct ev1dence of the partition,
but the proof of its existence rested on circumstances, the chief of which were
the warranty deed of Margaret Ann Sinclair for the 1,800-acre tract.above
referred to, and the quiet possession of the 1,500-acre tract by the pla.intlffq

“and their grantors, the other ‘cotenants of Marga.ret Ann Sinclair, for more
than 50 years, Evidence of the circumstances tending to show such a parol
partition was admitted by the court, but, at the close of the case, the court
ruled that a parol partition, though followed by correspondent possession,
was not a good defénse against a married woman in such g casé in Ohio, and
directed a verdict for the plaintiffs for an undivided one-third of the prop-
erty in question. To this ruling and instructlon to the Jury, due eXceptIOD
was taken.

* Although the court was of ‘the opinion that a parol partition d1d not consti-

“tute a good defense, the court, nevertheless, for the purpose of facilifating
the hearing in the court of appeals, submltted the following questions to the
jury: “Third. Was a voluntary parol pdrtitxon made by and between the
heirs and legal representatives of said William Greene Munford, including
the original plaintiffs herein, of the lands included in the original land war-
rants issued by the governmient of the United States in their favor as such
heirs, and including the lands in the petitions herein described? If so, at
What date, as neaily as can be determined by the evidence adduced in this
case?’ To this the jury answered, “No.” “Fourth. If such partition was made,
did the parties thereto respectlvely then take possession -of and occupy in
severalty the portions of said lands thereby assigned to them, and have they
and their grantees since then continuously and exclusively so occupied said
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lands?’ To this the jury answered, “No.” “Fifth. If such partition was
made, to whom were the lands in the petitions herein described assigned, and
under whom do the defendants hold and claim?’ To this question the jury
answered, “No such partition was made.”

The court instructed the jury how they should proceed in their answer to
the above questions. “The defense of a parol partition is made by the defend-
ants, and it must not only be established by evidence, but it must be estab-
lished by a fair preponderance of the evidence. All of these parties supposed
they had a title to this land, and dealt with it accordingly, but that fact of
itself by no means establishes a partition. The evidence must be such as to
satisfy you that an agreement was made between these parties that one
shonld take a part of these lands as his portion, and -another, another part as
his portion, and so on; or, at least, that the lands described in the partitions
were set aside to a coparcener from whom the defendants claim.” Defend-
ants asked the court to charge the jury as follows: “Mr. Gardner: We ask
your honor to charge the jury that it is not necessary that they should find
as a fact that the evidence proved the making of and the actual terms of a
contract or agreement of partition, but that they are justified in presuming
such agreement to have been made if they find that the heirs of William
Greene Munford, about the years 1821 to 1824, had severally, with the knowl-
edge and consent of each other, taken possession of separate and distinct
tracts of the land to which they were entitled in ecommon, and sold and con-
veyed the same by deeds of general warranty, and that they and their
grantees, respectively, had since, to the present time, exercised acts of ex-
clugive ownership and control over the respective shares so taken po¥session
of, without objection or claim on the part of the other cotenants.” But the
court refused to give said charge as asked to the jury (to which defendants
then and there excepted), but charged the jury in lieu thereof as follows:
“The Court: You are to look to all the circumstances, and these, with what-
ever direct testimony there may be, must be such as to satisfy you that there
was a division of these lands. The setting apart a lot to one of the heirs,
and his possession of it, may be circumstances that are explainable and con-
sistent, without attaching to them or connecting them with a partition at all.
You are to consider whether they may not be referrea to some other cause.”
To which said part of said charge defendants then and there exceptéd. De-
fendants also excepted then and there to the following portion of said charge,
in relation to the character of proof required to establish such partition:
“The evidence of the partition must be clear enough to fully establish it.
You must bear in mind that a partition is the result of an agreement to par-
tition. You must first find from the evidence that these parties agreed upon
a partition of these lands, and then, after that, that they carried out this
agléeement by making the division or partition, and taking possession there-
under.” ‘

Humphrey Jones, for plaintiffs in error.
Harlan Cleveland, for defendants in error.

‘Before TAFT and LURTON, Circuit Judges, and SEVERENS,
District Judge.

TAFT, Circuit Judge, after stating the facts, delivered the opin-
fon of the court.

In the case of Berry v. Seawall, 13 C. C. A. 101, 65 Fed. 742, it was
decided that in Ohio a parol partition consummated by possession
and aequiescence under it for any less period than that which cre-
ates the bar by the statute of limitation does not vest the legal
title in severalty to the allotted shares, but that such a partition
acquiesced in for any considerable length of time will estop any
person joining in it, and aecepting exclusive possession under it,
from asserting title or right to possession in violation of its terms;
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and that if such a partition is made by the husband of a married
woman, and consented to by her, and is fairly and equally made with
respect to her rights, it is a good defense against her and her heirs
in an action by them to recover her undivided interest in any one
of the shares allotted to the other cotenants. Defendants were
therefore entitled to the charges embodying these principles which
were requested by them and refused by the court. Some question
is made by the defendants in error that the defense of estoppel
was not set up in the answer below. It is said that the cause was
tried below on the theory that such a parol partition, followed by
correspondent possession, vested the legal title in the allottees, and
that no argument was made in favor of such a defense based on
estoppel. The arguments of counsel do not appear in the record,
and it is impossible for the court to say whether the view here taken
was presented or not. Suffice it to say that the evidence admitted
raised the issue, and presented the question of this substantive de-
fense. Under the Code of Ohio, where evidence admitted clearly
raises an issue not made by the pleadings, the parties have the
right to have such issue submitted to the jury. If objection is made
to the form of the pleadings, an amendment will be permitted; but,
if no amendment is requested, then the parties must be considered
as having waived objection to the pleadings.

In Hoffman v. Gordon, 15 Ohio 8t. 211, Judge Welsh, speaking
for the supreme court of Ohio, said:

“The evident object of the Code is to vest in the court a discretion, where
it can be done without surprise or injury, to try the case upon the evidence,
outside of the pleadings, and, if objections be made, to allow the pleadings
to be conformed to the evidence, at once and without terms.”

See Railway Co. v. Whitcomb, 14 C. C. A. 183, 66 Fed. 915; Ely
v. Topliff, 41 Ohio St. 357.

More than this, it is by no means clear that the defense of es-
toppel in pais was not justified under the general denial of the an-
swer. In Kirk v. Hamilton, 102 U. 8. 68, which is a leading case .
upon the subject of defense of estoppel in pais to the action of
ejectment, it was held under a plea of not guilty that evidence to
sustain such a defense was properly introduced, and that the de-
fense was a valid one. We think, therefore, that the refusal to
give the charges requested by the defendant already alluded to was
error.

It is contended, however, that, because by the special findings of
the jury that there was ne parol partition, and no correspondent
possession, the error committed in refusing the charges in respect
to their effect could not have prejudiced the defendants, and cannot
be made the ground for a reversal. That brings us to the question
whether; upon the issue presented with requests for special find-
ings, the court below properly instructed the jury as to how they
should proceed to determine whether parol partition in fact was
had. We think that, in the absence of evidence to the contrary,
the fact that cotenants of a tract of land have occupied the several
portions‘in severalty for more than 50 years, with the knowledge
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and consent of each other, and have exercised acts of exclusive
ownership and control over the respective shares, without objection
or claim on the part of other cotenants, raises a strong presump-
tion of fact that there was an actual division by agreement, express
or tacit, of the land, between the cotenants, according to the lines
of exclusive occupancy, and that the defendants below were en-
titled to have the matter presented to the jury in this light. Be-
tween the time of trial and the date of the alleged partltlon there
was an interval of upward of 70 years. In such a case it is obvious-
ly impossible to introduee direct evidence of a parol express agree-
ment to partition. The proof must necessarily rest upon the cir-
cumstances, and no circumstances could be stronger than exclusive
possession of the several cotenants of portions of the land. It
seems to us that the defendants below had a real cause for com-
plaint, in that the court did not sufficiently explain to the jury the
weight of this presumption.

_The defendants in effect asked the court to tell the jury that they
would be justified in presuming a parol partition from the fact that,
with the knowledge and consent of each other, they had taken ex-
clusive possession of different tracts to which they were entitled in
common, and had sold the same, with covenants of general war-
ranty, or had exercised other acts of exclusive ownership or control,
without objection by their co-owners, for more than half a century.
This the court refused, suggesting that the setting apart to one of
the heirs, and his exclusive possession, might be entirely consistent
with there having been no partition. Herein, we think, the court
erred, and that the defendants were entitled to the charge as asked.
The whole tenor of the charge given had a tendency to impress
the jury with the idea that the defendants were under the burden
of showing by other circumstances than the actual exclusive posses-
sion in severalty, and subsequent acquiescence therein by all con-
cerned, that there had been an express or tacit agreement to parti-
tion. In our opinion, no such burden rested on defendants; and
after the exclusive possession in severalty by the heirs of the vari-
ous parts of the common land, and general acquiescence therein,
were shown, the jury might well have inferred a parol partition,
unless other circumstances rebutted the presumption thus arising.

Our view of the presumption that follows from an actual divi-
sion and exclusive occupancy for many years is supported by the
case of Jackson v. Mlller, 6 Wend. 232, and the note of the learned
editor, Mr. Freeman, in the report of the case in 21 Am. Dec. 316.
See, also, Bogardus v. Trinity Church, 4 Sandf. Ch. 732; Markoe
v. Wakeman, 107 111 251; Adiev. Cornwell, 3 T. B. Mon. 27 6-283.

The judgment of the court below is reversed, with directions to
order a new trial.
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.. JOHNSON v. OAKES et al.
(Circuit Court, D_.*'Miﬁ‘nesota, Fifth Division. Noyember 19, 1895.)

MASTER AND SERVANT-—RISES 0F EMPLOYMENT—FALLING ICICLES.

A railroad employé injured by the falling of a.large icicle from the
eaves of a locomotive roundhouse cannot recover therefor where it ap-
pears that he had been working there for some time, taking engines in
and out, and consequently had equal means with deéfendant for observing
the ieicles and knowing the danger thereflom '

This was a petition of intervention filed by Charley Johnson
against: Thomas  F. Oakes and others, receivers of the Northern
Pacific. Railroad Company, to recover damages for personal injuries,
received while in their employment.

John Jenswold Jr., for plaintiff.
L. T. Chamberlam, dJ. C. Buliitt, and J. L. Washburn, for defend
ants. '

NELSON District J udge Upon motion of defendants this suit
was referred to,a master in chancery. to hear and report findings of -
fact and con,clusmns of law, whereupon the master reported that on
January 3, 1894, and for some time prior thereto, plaintiff was work--
ing for defendants about their roundhouse and yard at Duluth,
Minn., cleaning and taking out engines, and doing such other Work
as he was ordered to do;.that on the night of said day plaintiff was
working under the eaves of the roundhouse, and, while so engaged,
was struck by a large and heavy icicle which had been for some time
suspended from the eaves, and of its own weight fell down; that.
defendants knew that such icicles had prior to January 3, 1894,
fallen from said eaves, but carelessly and negligently omltted to
have them removed; that plaintiff was ignorant of any danger or
risk to be incurred where he was working, and no warning was given
him thereof; that plaintiff was injured solely by the negligence of
defendants, and was entitled to $700 therefor as damages. To this
report of the master, deféndants filed exceptions, and plaintiff moves
its confirmation by the court..

Upon due consideration of the arguments of counsel and the testi-
mony, I am of opinion that the master erred in finding that the plain-
tiff’s injuries were caused solely by the negligence of said defendants,
and that said defendants are liable therefor. The plaintiff had
equal means with the defendants of knowing the danger from icicles
falling from the roof of the roundhouse. It was as apparent to him -
as to them, and as well known. Plaintiff’s duties called him in
and about the roundhouse. On the night of the injury he took loco-
motives into that building, and must have passed near and under
the icicles many times before he was hurt; and, although he states
in his testimony that he knew nothing about the condition of the
eaves above him, other men who worked about the roundhouse
knew that icicles formed on that building, and he must have known




