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required to plead or answer. A dilatory plea is one which seeks to
excuse the defendant from pleading to or answering the declara-
tion, and gives reason why he should not be required so to plead or
answer. It is not the sort of plea or answer contemplated in the
act. The motion to remand is refused.

b ]

TOWN OF ANDES v. MILLARD et al.
(Clrcult Court, D. Connecticut. November 16, 1893.)
No. 848,

JUDGMERT—IMPEACHING FOR COLLUSION.
Certain bonds issued by the town of A. were held by the state court
of last resort to be void. After this decision the attorney for certain
bondholders represented to the supervisor of the town that he had made
a bona fide transfer of the bonds to a nonresident of the state, which
would give the federal courts jurisdiction of a suit upon them, and make it
possible to obtain a decision of the United States supreme courtas to their
validity. Thereupon, at the request of the attorney, the supervisor stipu-
lated not to question the citizenship of the plaintiff in the proposed
action, nor the sales to her, and not to claim that the action was col-
lusively brought. Accordingly, upon the trial, these defenses, though
raised by the answer, were waived, and judgment was rendered against
the town, and affirmed by the supreme court. Afterwards the town
filed a bill in the federal court in the state where the plaintiff in the
action on the bonds resided, alleging that-such plaintiff was not the
real owner thereof, but that the same were transferred to her collusively,
to enable her to bring an action, and asking to have the judgment set
aside, or the plaintiff enjoined from collecting it. Held, that though, if
the facts had been brought to the attention of the court on the trial of
the action on the bonds, it might have been justified in dismissing such
action, yet no court could, after final judgment, declare such judgment
void, either for the falsity of allegations which might have been contro-
verted on the trial, or for fraud consisting merely of the representa-
tions of the attorney as to the facts of the case.

This was a suit by the town of Andes, N. Y., against Mary E. Mil-
lard and others to vacate a judgment or enjoin its gollection. The
defendants demurred to the bill. Sustained.

O. L. Andrus, for plaintiff.
John B. Gleason, for defendants.

TOWNSEND, District Judge. The bill herein alleges that the
complainant, a town in the state of New York, was alleged to have
issued bonds in aid of a railroad; that in 1883 the court of appeals
of said state held said bonds to be void; that thereafter John B.
Gleason, the attorney for certain bondholders, proposed to seek to
enforce the collection of the coupons from said bonds in the federal
courts, and that thereupon said attorney falsely and fraudulently
represented to the supervisor of complainant that he had arranged
for a transfer bona fide of said coupons to a nonresident of the state
of New York, so that the federal courts could have jurisdiction of
all actions thereon; that he would consolidate all such actions into
one for a large amount, and thus enable the complainant, if defeated,
to procure a review by the supreme court of the United States, and
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also to avoid the necessity of defending a multiplicity of actions,
prov1ded this complainant would waive proof of title in the plaintiff
in such action; that said supervisor, relying upon said representa-
tions, signed a stipulation stating that this complainant would not,
in said action, “deny the citizenship of the plaintiff, nor the sales to
him, nor claim that the action should be dismissed as collusively
made or brought,” and that “neither the plaintiff nor any person
from whom he purchased shall be examined upon the subject of the
sale to the plaintiff or the nature thereof.” The bill further alleges
that, although said stipulation was ¢ntered into without authority,
yet that afterwards, upon the trial of said action in the circuit court
of the United States for the Northern district of New York, this
complainant, relying upon such representations, withdrew all and

* every issue as to the ownership of said coupons by the plaintiff
therein, conceded the ownership thereof, and refrained from assert-
ing the defense of nonownership of plaintiff, and want of jurisdiction
in said court. It is admitted that said defense was originally put
1n issue in said suit. The bill further alleges that said plaintiff was
not the owner of said coupons, but they were all owned by residents
of the state of New York, and were collusively transferred to said
plaintiff without conmderatlon, solely for the purpose of bringing
said collusive suit, and to give the court apparent jurisdiction; that
this complainant was ignorant of said facts until long after the trial
of said action and judgment therein against it, and the expiration
of the time within which application for relief could be made in said
circuit court; that immediately upon such discovery it brought a bill
in the state court to vacate said judgment for want of jurisdiction
and fraud, which bill was dismissed. The bill further alleges that
by reason of said fraud this complainant was deprived of a good,
valid, and effectual defense in said action; and that, if the defendant
herein is permitted to proceed to the collection of said judgment, it
will suffer irreparable injury; -and prays that said judgment may be
set aside, or that the respondent herein may be enjoined from at-
tempting to enforce or collect the same, and for general relief. The
defendants demur for want of equity in the bill.

It may be admitted that, if these facts had been brought to the
attention of the court during the trial, the case would probably have
been dismissed for want of ]urlsdmtlon The attorney, upon being
defeated in the state court, stated that he had arranged for an actual
sale and transfer of the coupons to a nonresident, for the purpose of
bringing suit in a federal court. It was admitted that they were
bought after the decision in the state court was made, and with
knowledge of that decision. It would be difficult to convince a trier
that the real facts differ materially from those in Farmington v.
Pillsbury, 114 U. 8. 138, 5 Sup. Ct. 807.

Complainant claims that the judgment is absolutely ‘void, and that
defendants, after trying the suit on the merits in the cu‘cmt court,
appealing to the supreme court of the United States, and being beaten
in each court, may set aside the judgment on these grounds. I do
not understand. that this course is open to the defendants. If the
court had ascertained these facts before final judgment, it might have
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been its duty to dismiss the action without any request from either
party; but after final judgment, and after all opportunity for appeal
is past, I do not understand that a defendant may call upon the court
which tried the case to review its action, and declare its judgment
void, upon proof of the falsity of a necessary allegation in the plead-
ings which might have been controverted at the trial. Much less
may any other court do so. In Fisher v. Shropshire, 147 U. 8. 133,
146, 13 Sup. Ct. 201, the court says: “We are not prepared to hold
that the circuit court should be deprived of jurisdiction at the sugges-
tion of the party who voluntarily invoked it.”

Complainant further claims that the enforcement of the judgment
may be enjoined on the ground of fraud, the fraud being the state-
ment out of court by the attorney for the prevailing party that cer-
tain allegations in his complaint as to the transfer of the choses in
action were true. It is settled that false testimony, or suppression
of the truth, in a trial of the action, would not have this effect, and
neither would the oath of the party to the truth of the complaint
U. 8. v. Throckmorton, 98 U. 8. 61. I know of no authority for the
proposition that a false statement out of court, to the effect that the
allegations in the complaint are true, can be shown to prevent the
enforcement of the judgment. Such statements can have this effect
only where they affect the conduct of the case; as, for instance, if
they have induced the defendant to default under a promise that his
case would not be claimed for trial, or in consequence of deceit as to
the amount to be claimed, ete.

The statement of the attorney for the bondholders that he would
have the assignments made for the purpose of giving the federal
courts jurisdiction, and the terms of the stipulation signed by the
supervisor, as well as those signed by the attorney for the town, were
sufficient to put the attorneys of this complainant on their guard,
and to make it their duty to examine the facts before signing the
stipulation. I think the facts stated show that the town was negli-
gent in making the stipulationm, and justify the inference that, if
bringing the suit to the federal court was collusive, the town was a
party to the scheme.

There is no allegation that the facts were not falrly tried and cor-
rectly found in the circuit court, and in the appeal from that court
(Town of Andes v. Ely, 1568 U. S 312, 15 Sup. Ct. 954) the supreme
court held that these bonds were Vahd Therefore, even if this com-
plainant was induced by false representations to refrain from raising
the jurisdictional question, and has not been guilty of laches, it does
not appear that it has suffered any damage by reason of said fraud.

The judgment herein sought to be vacated is only for the amount

due from this complainant on account of said bonds. It is imma-
terial to whom this complainant pays said debt, so long as it pays it
to the holder of said bonds or coupons, and is not liable to be sued
by any one else thereafter. Bank v. Perkins, 29 N. Y. 554; Sheridan
v. Mayor, ete., 68 N. Y, 30. '

As no grounds are shown in the allegations of the bill which would
justify the interposition of a court of equity, the demurrer is sus-
tained,



518 FEDERAL REPORTER, vol. 70.

'MERCANTILE TRUST €O. v. ATLANTIC & P. R. CO. et al.
(Cireuit Court, 8. D. California. November 14, 1895.)
No. 584.

1. RATLROAD FORECLOSURE—SUCCESSIVE MORTGAGES—~SEPARATE SulTs—PROP-
ERTY IN PossEssioN orF COURT.

The M. Trust Co. brought a suit against the A. R. Co. for the fore-
closure of a second mortgage, made by the railroad company, in which
suit receivers were appointed, who took possession of and operated the
road. An amended and supplemental bill was afterwards filed, bringing
in as a party the U. Trust Co., the trustee in a first mortgage made by
the A. R. Co., and praying for the ascertainment of the nature and
amount of the lien of the first mortgage. After a demurrer to this bill
by the U. Trust Co. had been overruled, that company petitioned the
court for leave to institute an independent suit for the foreclosure of
the first mortgage, annexing its proposed bill, which made parties not
only the A. R. Co. but the receivers, the M. Trust Co., the B. Trust Co.,
trustee of an income mortgage, and the T. and 8. railroad companies,
which were alleged to own a controlling interest in the A. R. Co.,, and
to have guarantied a part of the interest on the first mortgage bonds.
No relief, however, was asked against any of these parties. Held, that
the petition should be denied, since the rights sought to be enforced by
the U. Trust Co. in an independent suit could be set up and enforced
in the suit of the M. Trust Co.; and the court, having actual possession
of the property, could in that suit ascertain the amounts due on the
first and second mortgages, and decree a sale of the property, and dis-
tribution of the proceeds to the proper parties.

2. EQuity PrACTICE—CROsS BILL—NEW PARTIES.

Held, further, that the fact that the bill of the U. Trust Co. named ad-
ditional parties was no reason for permitting it to be filed, since, if they
should appear to be necessary parties, they could be brought into the
M. Trust Co.’s sult by cross bill, or by a bill in the nature of a cross
bill, for the affirmative relief sought by the U. Trust Co. in respect to
matters connected with the subject of the original bill.

This was a sult by the Mercantile Trust Company against the
Atlantic & Pacific Railroad Company and others for the foreclosure
of a second mortgage. The United States Trust Company, trustee
in a first mortgage, and a party to the suit, petitioned for leave to
bring an independent suit for foreclosure of such first mortgage.
Denied.

Alexander & Green and White & Monroe, for complainant.
Edward D. Kenna, for defendants.

Edward W. Sheldon and A. W. Hutton, for petitioner,

C. H. Sterry, for receivers.

ROSS, Circuit Judge. On the 8th day of January, 1894, the Mer-

- cantile Trust Company, a corporation organized and existing under
the laws of the state of New York, filed a bill in equity in this court

against the Atlantic & Pacific Railroad Company, a corporation or-

ganized and existing under the laws of the United States, for the

purpose of obtaining the appointment of a receiver of the prop-

erty of the defendant Atlantic & Pacific Railroad Company situ-

ated within this judicial district, upon the grounds that the com-

plainant was the holder, as trustee, of a second mortgage upon the



