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MAHONEY v. NEW SOUTH BUILDING & LOAN ASS'N.
(Circuit Court, W. D. Virginia. November 7, 1895.)

ReMOVAL OF CAusES—TIME OF APPLICATION. .

Under the practice in Virginia, a summons against a defendant is made
returnable at a rule day of the court following its issue. Upon that day,
if the defendant fail to appear and plead, an order is entered that judg-
ment go against him, unless he appear and plead at the next rule day;
and at such next rule day the defendant may plead to the merits, but any
dilatory plea must be filed on the rule day to which the summons is re-
turnable. Held, that a petition and bond for removal of a cause to a fed-
eral court, filed on the second rule day, at which a plea to the merits is
due, is filed in time. Martin’s Adm’r v. Railroad Co., 14 Sup. Ct. 533, 151
U. 8. 673, distinguished.

Harrison & Long, for plaintiff.
McHugh-& Baker, for defendant.

SIMONTON, Circuit Judge. This is a motion to remand a cause
removed into this court from the circuit court of the city of Roa-
noke, Va. The defendant is a corporation of the state of Louisiana;
the plaintiff a citizen of the state of Virginia, resident in said city
of Roanoke. The defendant filed its petition for removal with bond
in the said circuit court for the city of Roanoke, and obtained the
order of the court for the removal. The record coming into this
court, this motion to remand is made. There is but a single ques-
tion in the case—was the petition for removal filed within the
proper time? The summons in this case was originally issued on
11th March, 1895, returnable to the rules to be holden on third
Monday of March thereafter. An attempt at service was made on
15th March. On second March rules, 1895, this indorsement was
made: “Decn, filed and C. O.”—that is, declaration filed and com-
mon order entered. On first April rules, the common order was con-
firmed, and writ of inquiry granted. But on 1Tth April, 1895, the
court made an order setting aside the service as defective, and on
motion of plaintiff the cause was remanded to the rules. A new
summons was issued 6th August, 1895, returnable to the rules to
be holden on third Monday of August then next ensuing, which
summons was served on Tth August, 1895. At the second August
rules, this indorsement was made: “Cause remanded to rules at
April term. Declaration filed and common order.” And at first
September rules this entry was made: “Defendant filed petition
and bond for removal of cause to U. 8. court, and W. E.” (writ of
inquiry). The practice in Virginia is this: The defendant is
brought into court by a summons requiring him to appear on a cer-
tain day, when a declaration will be or has been filed. If he fail
to appear and plead, the clerk enters what is called the “common
order.” “This rule is called the ‘common order’ because it is the
usual order; or the ‘conditional judgment,’ because it threatens the
defendant with a judgment unless he appear and plead according
to its terms. Those terms, it may be proper to say, are as follows:
The defendant having been summoned (or being arrested), and not
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appearing, on motion of the plaintiff or by his attorney it is ordered
that judgment be entered for the plaintiff against the defendant for
the debt in the declaration (if it be a plea of debt), with lawful in-
terest thereon from the day of , A. D. , till paid,
and the costs, unless the said defendant shall appear and plead at
the next rules. Rob. Forms, 61. And if the defendant shall omit
to plead at the succeeding rules, a judgment is then entered against
him in the clerk’s office, whence it is styled the ‘office judgment,
or, as it is sometimes called, and is in terms, it is a ‘confirmation of
the common order,” and at the same time an order is made for the
damages to be inquired into,” ete. See 4 Minor, Inst. pt. 1, p. 720.
The act of 1888 requires a defendant desiring to remove a suit to
make and file his petition in such suit in such state court “at the
time or any time before the defendant is required by the laws of
the state or the rule of the state court in which such suit is brought
to answer or plead to the declaration or complaint of the plaintiff
for the removal of such suit into the circuit court.” Railroad Co.
v. Daughtry, 138 U. 8. 298, 11 Sup. Ct. 306, discussing this statute,
says:

“The statutes of the United States imperatively require that application
to remove a cause from a state court to a federal court should be made be-
fore the plea is due under the laws and practice of the state, and if the plain-
tiff does not take advantage of his right to take judgment by default for the

want of such plea he does not thereby extend the time for the application for
removal.”

It is evident from this that the plea is due when the plaintiff has
the right to take judgment by default. Under the practice of Vir-
ginia it is clear that the plea is not due on the rules day to which the
summons is returnable, for the common order which the plaintiff
can take out if the defendant does not then appear requires him to
appear and plead at the next succeeding rule day. Nor can the
plaintiff enter judgment by default against the defendant on the
day to which the summons is returnable, for the same common order
notifies the defendant that such judgment by default will be taken un-
less he shall appear and plead on the next succeeding rule day.
In this case, therefore, the plea was not due until the rule day in
September, and on that day, the time for answering not having yet
expired, the petition and bond were filed in the state court. It is
true that in Martin’s Adm’r v. Railroad Co., 151 U. 8. 673, 14 Sup.
Ct. 533, Mr. Justice Gray says that the petition for removal should
be filed as soon as the defendant is required to make any defense
whatever, either in abatement or on the merits. But the case in
which he says this involved this same practice in West Virginia,
which is exactly the same as in Virginia, where the defendant had
not answered or pleaded on the second rule day, and had filed his
petition afterwards. This dictum was in no way necessary to the
decision, and was obiter. With great deference, the dictum does
not seem well founded. Under the Virginia statute any dilatory
plea must be filed at the same rules to which the declaration is
filed. The act of congress says that the petition for removal must
be filed at the time or before the time at which the defendant is

i



TOWN OF ANDES . MILLARD, , 515

required to plead or answer. A dilatory plea is one which seeks to
excuse the defendant from pleading to or answering the declara-
tion, and gives reason why he should not be required so to plead or
answer. It is not the sort of plea or answer contemplated in the
act. The motion to remand is refused.
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TOWN OF ANDES v. MILLARD et al.
(Clrcult Court, D. Connecticut. November 16, 1893.)
No. 848,

JUDGMERT—IMPEACHING FOR COLLUSION.
Certain bonds issued by the town of A. were held by the state court
of last resort to be void. After this decision the attorney for certain
bondholders represented to the supervisor of the town that he had made
a bona fide transfer of the bonds to a nonresident of the state, which
would give the federal courts jurisdiction of a suit upon them, and make it
possible to obtain a decision of the United States supreme courtas to their
validity. Thereupon, at the request of the attorney, the supervisor stipu-
lated not to question the citizenship of the plaintiff in the proposed
action, nor the sales to her, and not to claim that the action was col-
lusively brought. Accordingly, upon the trial, these defenses, though
raised by the answer, were waived, and judgment was rendered against
the town, and affirmed by the supreme court. Afterwards the town
filed a bill in the federal court in the state where the plaintiff in the
action on the bonds resided, alleging that-such plaintiff was not the
real owner thereof, but that the same were transferred to her collusively,
to enable her to bring an action, and asking to have the judgment set
aside, or the plaintiff enjoined from collecting it. Held, that though, if
the facts had been brought to the attention of the court on the trial of
the action on the bonds, it might have been justified in dismissing such
action, yet no court could, after final judgment, declare such judgment
void, either for the falsity of allegations which might have been contro-
verted on the trial, or for fraud consisting merely of the representa-
tions of the attorney as to the facts of the case.

This was a suit by the town of Andes, N. Y., against Mary E. Mil-
lard and others to vacate a judgment or enjoin its gollection. The
defendants demurred to the bill. Sustained.

O. L. Andrus, for plaintiff.
John B. Gleason, for defendants.

TOWNSEND, District Judge. The bill herein alleges that the
complainant, a town in the state of New York, was alleged to have
issued bonds in aid of a railroad; that in 1883 the court of appeals
of said state held said bonds to be void; that thereafter John B.
Gleason, the attorney for certain bondholders, proposed to seek to
enforce the collection of the coupons from said bonds in the federal
courts, and that thereupon said attorney falsely and fraudulently
represented to the supervisor of complainant that he had arranged
for a transfer bona fide of said coupons to a nonresident of the state
of New York, so that the federal courts could have jurisdiction of
all actions thereon; that he would consolidate all such actions into
one for a large amount, and thus enable the complainant, if defeated,
to procure a review by the supreme court of the United States, and



