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pliance with the law. ' The testimony of Karl Johnson does not show
knowledge of the land. On the contrary, Karl Johnson testified that
he had never seen the land, and that he does not know where it is.
The affidavit of Johnson, therefore, that he had personally examined
the land, is false, and he is guilty of perjury under the statute and
regulation in question.” The motion for a new trial is denied.

WHEELER v. COBBEY.
(Circuit Court, D. Nebraska. November 6, 1895.)

FORFRITURE—COPYRIGHT LAWS—LIMITATIONS.

Rev. St. § 4964, provides that every person who prints or sells a copy-
righted book without the consent of the proprietor of the copyright shall
forfeit every copy of the book, and “shall forfeit and pay such damages
as'may be recovered in a civil action by such proprietor.” Section 4968
provides that no action shall be maintained in any case of forfeiture or
penalty under the copyright laws unless begun within two years. Held,
that the damages recoverable in a ecivil action based upon section 4964
are g forfeiture, within the meaning of section 4968, and such an action
is barred if brought more than two years after the cause of action arose.

This was an action by Hiland H. Wheeler against Joseph E. Cobbey
for damages for infringement of .a copyright. The defendant de-
murred to the petition. Sastained.

Burr & Burr, for plaintift.
G. M. Johnston and N. K. Griggs, for defendant.

SHIRAS, District Judge. The petition in this case is based upon
section 4964 of the Revised Statutes, and the remedy sought is dam-
ages for the alleged violation of a copyright which the plaintiff
claims to own in certain editions of a compilation and annotation of
the Public Statutes of Nebraska. Upon the face of the petition it
appears that the acts of printing, publishing, and selling another
edition of the public laws of Nebraska on part of the defendant, and
which are relied upon as evidence of the violation of the copyright
owned by plaintiff, were all done more than two years before the
present action at law for damages was begun, and the question
presented by the demurrer is whether the lapse of two years bars the
action. In support of the demurrer it is said that section 4968 of the
Revised Statutes expressly provides that “no action shall be main-
tained in any case of forfeiture or penalty under the copyright laws,
unless the same is commenced within two years after the cause of
action has arisen,” and that all actions for damages based upon sec-
tion 4964 must be deemed to be in nature of a forfeiture, within the
meaning of section 4968. As amended by the act of March 3, 1891,
section 4964 reads as follows:

“Every person, who after the recording of the title of any book and the
depositing of two copies of such book, as provided by this act, shall con-
trary to the provisions of this act, within the time limited and without the
consent of the proprietor of the copyright first obtained in writing, signed
in the presence of two or more witnesses, print, publish, dramatize, trans-
late, or import, or knowing the same to be so printed, published, dramatized,
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translated or imported, shall sell or expose to. sale any copy of such book,
shall forfeit every copy thereof to such proprietor, and shall also forfeit
and pay stich damages as'may be recovered in a civil action by such pro-
prietor in anyr court of comp tent jurisdiction.” coaie , :

~ Both'the sections cited form part of chapter 3, tit. 60, of the Re-
vised Statutes, which deals with the subject of copyrights.

The petition avers that both plaintiff and defendant are citizens
of the state of Nebraska, and this court could not take jurisdiction
of the case except upon the theory that the action arises under the
laws of the United States, or, in other words, upon the theory that
the plaintiff is seeking to enforce the rights and remedies created or
recognized by section 4964. It cannot be questioned that any pen-
alty or any forfeiture arising under the provisions of the copyright
laws must be sued for within two years after the cause of action
therefor has arisen, for that is the express declaration of section
4968. Therefore the question is narrowed down to the inquiry
whether the damages that are recoverable in a civil action for the
violation of the provisions of section 4964 are by that section declared
to be a forfeiture, within the neaning of section 4968. On part of
the plaintiff it is contended that the damages provided for in section
4964 are not in the nature of either a penalty or a forfeit, and there-
fore the only limitation applicable thereto is the statute of Nebraska,
which provides four years as the limit to an action for damages. On
bebalf of the defendant, as already stated, the contention is that the
entire remedy given in that section is in terms declared to be that of
forfeiture, and hence the two-years limitation is applicable thereto.
As already stated, it must be held that this action is based solely
upon the provisions of section 4964, and the plaintiff is seeking to
recover against the defendant by reason of the provisions con-
tained in this section, which expressly declares that every person who
in violation of the provisions of the act “shall print, publish, sell,”
ete,, “any copy of a book protected by a copyright, shall forfeit every
copy thereof to such proprietor, and shall also forfeit and pay such
damages as may be recovered in a civil action by such proprietor in
any court of competent jurisdiction.” Is it not clear that, if the
plaintiff should now seek to forfeit the books printed by the defend-
ant more than two years ago, such proceeding would be barred by the
provisions of section 4968? Suppose the plaintiff had brought an
action wherein he would show by his pleadings and proofs that he
was the owner of a properly copyrighted book; that the defendant,
in violation of the provisions of section 4964, but more than two years
before the action was brought, had printed 1,000 copies of the copy-
righted work, and had sold 500 thereof, retaining the remainder, all
the sales being made more than two years before the bringing of the
action.  Certainly in such case the plaintiff would not be entitled to
a forfeiture of the books remaining unsold, and why should he be
entitled to the forfeiture of the damages on the portion that were
gold? If the two-years limitation would bar all remedy as to the
books remaining unsold, why should it not equally bar all remedy as
to the books that had been sold? The argument is made that dam-
ages to be recovered by the party injured cannot be deemed to be
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forfeited, and therefore cannot come within the language of section
4968, If the statute, however, declares that damages recoverable
by the party injured are to be deemed a forfeit, within the meaning
of that word as used in the chapter on the subject of copyrights, that
gettles the question. Under the provisions of section 4964, books
remaining in the hands of the defendant, in case of a violation of the
section, are to be forfeited to the party injured, and it is admitted
that the period of two years is applicable to this remedy; and is it not
clear that it is the intent of the succeeding clause of the sentence to
include within the forfeiture which the section declares shall be the
punishment for a violation of its provisions the damages that may be
recovered in a civil action against the wrongdoer? This construction
gives force and meaning to all the words used in the sentence. It
reads that the wrongdoer “shall forfeit every copy thereof to such
proprietor and shall also forfeit and pay such damages,” etc. Ac-
cording to the contention of the plaintiff the sentence should be con-
strued as though it read, “shall forfeit every copy thereof to such pro-
prietor, and shall also be liable for such damages as may be re-
covered,” etc. If this is the correct construction of the sentence, the
words “and shall also forfeit” are eliminated therefrom. It seems
to me that this cannot be done, but on the contrary that it must be
held that the words were put in the sentence for a purpose, and that,
was to carry out the idea that the punishment provided for by the
section, against the wrongdoer, which provides that, as to books not
sold, they should become the property of the injured party, and, as
to books sold, that damages should be recovered, should be deemed
to be in the nature of a forfeiture, and thus bring the whole punish-
ment within the limitation provided in section 4968. Under the
provisions of section 4964 it is declared that one who violates the
provisions of the section by printing a book protected by a copyright
held by another shall be punished by a forfeiture of the books remain.
ing unsold, and by a forfeiture of the damages shown fo have been
caused to the owner of the copyright. In other words, the wrongdoer
is compelled to deliver up all the books in his possession, and to pay
the damages assessed against hlm, as a forfeit to the injured party.
That is the punishment provided in the statute, and I do not see why
it should be said that the punishment thus prov1ded for should be
split into parts, so far as the question of limitation is concerned, and
especially if, to do so, it is necessary to eliminate from the section the
words “and shall also forfeit.” Counsel have not cited any decided
cases upon the point, saying that none are to be found and I there-
fore content myself with this statement of the view I take of the
question-as a matter of first impression, and I do so the more readlly
as I understand it is proposed to submit the matter at once to the cir-
cuit court of appeals. The demurrer to the petition will therefore
be sustained upon the sole ground that it appears from the face of the
petition that the right to recover damages for the causes set forth in
the petition is barred by the lapse of time, under the provisions of
section 4968
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PALMER v. PATTERSON et al,
(Glrcult Court, E. D. Pennsylvania. ()ctober 21, 1895)

PATEN'IS——CONBTRUCTION oF CrLATMS—HAMMOCKS.

The' Palmer patent, No. 271,510, for a “hammock or bed bottom," con-
strued liberally, as covering a very useful and novel invention, and being
of a primary charaeter; and claim 1 thereof held infringed, claim 2 held
not infringed.

This was a bill by Isaac E. Palmer against James B. and George
F. Patterson for alleged mfrlngement of a patent relating to ham-
mocks.

Cowen, Dickerson & Brown, for complamant
W, W. Porter, Frederick J. Geiger, and Ernest Howard Hunter,
for respondents.

DALLAS Circuit J udge "It has been conceded that, as to' George
F. Patterson the bill in this' case should be dlsrmssed This w1ll
accordingly be done; H and what follows is to be understood as relat-
ing only to the remaining defendant, James B. Patterson.

-This suit is founded upon an alleged infringement of the first two
‘claims of lettets patent No. 271,510, issued to Isaac E. Palmer, Jan-

“uary 30, 1883, for “hammock or bed bottom.” The ‘question of in-
frmgement is the only substantial oné, and its right solution depends
upon the ¢onstruction which should be given to the claims sued on,
respectlvely The invention, though not a great one 'is of consid-
erable merit, 4nd may, T thmk be properly classed as a primary one.
Hammotks wete, of course, old but Palmer, as the proofs show, was
the first to discover or devise any means by whidh' they could be
efficiently and satisfactorily suspended, when made of light, woven
fabric, as, for ordinary outdoor use, it is desirable ‘they should be.
In doing this, he departed radlcally from anything, that had been
done before, and supplied, not only a very useful, but an also en-
tirely novel, contribution to the art. ' He is entltled to as liberal an
mterpretatlon of his patent as adherence to the natural meaning of
its terms will admit of." The first claim is as follows:

1) A hammock or. bed bottom of woveq fabric, havlng suspension loops

‘at its ends, formed of unwoven portions of the threads of the warp of the
tabric substantially as herein described » o

j Thls language plainly. mamfests that what was. 1ntended to be
clalmed was, broadly, any hammock of the material, designated, hav-
ing the suspension loops described. The only express limitations
are that the fabric used shall be a woven one, that.thére shall be
suspension loops, and that these shall be formed of unwoven portions
.of the warp. '.[']11s seems to me to be not merely a fair and reason-
.able understanding of the terms of th1s claim, but, indeed, the only
Ipossxble one. Nor do I find anything in the spe<:1ﬁcat10n or in the
-prior art, to require its restriction within narrower ;bounds than its
terms prescrlbe. In that part of the spécification which relates to
the subject-matter of this particular claim, precisely the same lan-
guage is used as in the claim itself; and the drawings which are re-




